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GRIFFIS, J.,, FOR THE COURT:
1. KarenKing Parker appeal ed the decision of the Workers CompensationCommissiondenying her
workers compensation clam. The Lee County Circuit Court reversed and remanded. Upon review, we
find that the drcuit court erred. We reverse and render the circuit court decision and reinstate the decision

of the Workers Compensation Commission.



FACTS
92. Karen King Parker was employed by the Tupelo Public School Didtrict asakindergartenteacher
during the 1998-1999 school year. On September 21, 1998, Parker collgpsed at school while teaching.
She was taken from the school to the hospital by her husband, who is aso the attorney representing her
inthiscause. She was hospitalized overnight and missed four days of work. She did not lose any wages
because dhe took sick leave and received full pay for the time off. She was covered by workers
compensation insurance a the time of the incident.
13. The employer filedaB-3 First Report of Injury with the Workers Compensation Commissonon
or about June 13, 2000. The employer and carrier filed a Form B-52 Notice of Controversion on June
30, 2000, whichstated they wereinvestigaing the dam. On February 21, 2001, the employer and carrier
filed another Form B-52 Notice of Controversion denying Parker's dam. Subsequently, Parker filed a
FormB-5,11 Petitionto Controvert on February 28, 2001, approximately two years and five months after
the date of her dleged injury.
14. The parties stipulated that they have had no settlement discussons regarding this dlam and theat
neither the employer nor carrier has made any representations to Parker that her claim would be accepted
as compensable. Furthermore, the employer and carrier have not paid any indemnity benefitsor medica
benefitsin this case.
5. The adminidrative law judge dismissed Parker's claim for workers compensation benefits on the
bassthat it was time barred by the two year statute of limitations pursuant to Missssppi Code Annotated
Section 71-3-35(1) (Rev. 2000). The Workers Compensation Commisson affirmed. However, the

Circuit Court of Lee County reversed the decision of the Commisson. It isfrom thisjudgment that the



employer and carrier appeal. On agpped the sole issue is whether Parker's clam for workers
compensation benefits is barred by the satute of limitations.

STANDARD OF REVIEW
T6. This Court uses a de novo standard of review when passing on questions of law including datute
of limitationsissues. Ellisv. Anderson Tully Co., 727 So. 2d 716, 718 (114) (Miss. 1998).

ANALYSS

q7. The Tupdo Public School Didtrict and the Mississippi School Boards Association Worker’s
Compensation Trust argue that Parker's claim is barred by the two year statute of limitations pursuant to
Missssppi Code Annotated Section 71-3-35(1) (Rev. 2000). The relevant part of this statute provides,
“[r]egardless of whether notice was received, if no payment of compensation (other thanmedica trestment
or burid expense) is made and no gpplication for benefits filed with the commissonwithintwo yearsfrom
the date of the injury or deeth, the right to compensation therefore shdl be barred.” 1t is undisputed that
gppellants have not pad any indemnity benefits in this case and thus no compensation has been paid.
Therefore, the issue becomes whether an “application for benefits’ has been filed.
18. Parker contendsthat the Form B-52 Notice of Controversionfiled by appellantswiththe Workers
Compensation Commission was enough to toll the two year Satute of limitations under Missssippi Code
Annotated Section 71-3-35(1) (Rev. 2000). However, a Form B-52 is one filed by the employer or
carrier. Itisnot an"gpplication for benefits' as specified by thetwo year satute of limitations. Ascorrectly
noted by the adminigtrative law judge, an "application for benefits' as referenced in Missssppi Code
Annotated Section 71-3-35(1) (Rev. 2000) means a petition to controvert, or some variationof a petition

or mation, filed with the Workers Compensation Commisson by the claimant, not the employer or



carrier. Procedurd Rule 2 of the Missssppi Workers Compensation Commission Satesthat “[a] cause
will be controverted by the employee’ s filing with the Missssppi Workers Compensation Commisson
aproperly executed workers' compensationformB-5, 11." (emphasisadded). Therefore, the Form B-52
Notice of Controversion filed by the gppellants does not congtitute an "application for benefits' and thus
doesnot tall the statute of limitations under Mississippi Code Annotated Section 71-3-35(1) (Rev. 2000).
19. Parker reliesonMcCrary v. City of Biloxi, 757 So. 2d 978 (Miss. 2000), to argue that the notice
of controversion filed by the employer or carier tolls the satute of limitations. In McCrary, the damant
filed a petitionto controvert gpproximatdly two years and seven months after the date of hisdleged injury.
Id. a 989 (7). However, the employer did not file a notice of controverson. 1d. at 981-82 (Y17).
Instead, the employer told the damant that it would file his daim for him and engaged in settlement
negotiations with the clamant for asubstantia period of time. 1d. at 982 (118). Thedamant rlied onthe
employer's representations to his detriment. 1d. Because of the employer's misrepresentations and the
clamant's reliance thereon, the court found that the employer was estopped from asserting the statute of
limitationsbar. 1d. The court referred to the nonHiling of the notice of controversion as a"factor” inits
decisonsncethe employer'sfalureto file the notice of controversion was evidence that the employer did
not give the damant notice that it was denying his dam. Id. Here, neither the employer nor the carrier
made any misrepresentations to Parker that it would file aclaim on her bendf nor was there any evidence
that Parker was induced by the employer or carrier not to file an gpplication for benefits. Thus, the
McCrary decision does not apply.

110. Parker dsorelieson ABC Mfg. Corp. v. Doyle, 749 So. 2d 43 (Miss. 1999). However, rdiance

onDoyleismisplaced. InDoyle, the claimant received compensation for her work-related injury, but the
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compensationwas terminated upon her return to work. 1d. at 44 (113). The employer filed a FormB-31
Fina Report to natify the daimant that find payment of compensation had been made and to warn the
damant that she had one year to pursue any actionfor additiona lossor medical expenses. Id. at 45 (15).
The issue became whether therewas arequest for payment made by the daimant within one year after the
date of the last payment of compensation, which is gpplicable to the one year statute of limitations under
Missssippi Code Annotated Section 71-3-53 (Rev. 2000). 1d. at 46 (111, 13-14). Here, unlikeDoyle,
no compensation has been paid and therefore the issue is whether an gpplication for benefits was timely
filed pursuant to the two year Satute of limitations under Mississppi Code Annotated Section71-3-35(1)
(Rev. 2000). In City of Kosciuskov. Graham, 419 So. 2d 1005, 1008 (Miss. 1982), the court stated,
“the [two year] statute of limitations has no application to the case at bar because compensation benefits
werepad untothe clamant.” Likewise, the oneyear atute of limitationsin Doyle hasno applicationhere
since no compensation was paid to Parker. Thus, Doyleisingpplicable.

11. The dissent argues that “a cause of action is controverted, and thus an gpplication for benefitsis
filed, when an employee files fooms B-5 and B-11, or when an employer files a B-52 notice of
controverson.” Procedurd Rule2 of theMississppi Worker’ s Compensation Commission statesthat “[ &
cause will be controverted by the employee’s filing with the Mississippi Workers Compensation
Commission aproperly executed Workers Compensation Form B-5,11." (emphasis added). The rule
goesonto state, “[ijnthe event an employer or itsinsurer desiresto file anotice of controversion pursuant
to Missssppi Code Annotated section71-3-37(4) (1972, asamended), the employer or carrier shdl file
Commission Form B-52, notice of controverson. . . .” Therule specificdly states that a cause will be

controverted by the employee filing, not the employer. The rule dlows the employer to file a notice of



controversonbut does not state that this acts as a petitionto controvert under FormB-5,11. Additiondly,
Missssppi Code Annotated Section 71-3-37(4) (Rev. 2000) states that the filing of the notice of
controverson does not preclude the employer from raising any additiond defenses.

f12. This case is 9milar to Modern Laundry v. Harrdl, 246 Miss. 463 (1963). In Laundry, the
clamant wasinjured on January 15, 1955. Id. at 466. The damant filed a report of the injury with his
employer and insurance company but nothing further was done and no damfor compensation was made.
Id. a 466-67. The clamant did not file a Form B-5,11 Petition to Controvert with the Workers
Compensation Commisson until June 1957, two years and five months after his injury occurred. Id. at
467. The supreme court found that the claim for compensation was barred by the two year Satute of
limitations since the claimant “made no daim for compensationuntil Forms B-5 and B-11 were filed with
the Commisson on June 25, 1957, more than two years later.” 1d. at 467-68. Like the damant in
Modern Laundry, Parker did not file Forms B-5 and B-11 until two yearsafter her injury occurred. Thus,
her clam for compensation istime barred.

113. Thedircuit court based its decision, in part, on the finding that the gppellants were natified of the
underlyingincident and that the Form B-52 was an acknowledgment of the pending daim which thus tolled
the running of the two year statute of limitations. However, Mississppi Code Annotated Section 71-3-
35(1) (Rev. 2000) provides no exception for notice or acknowledgment. Instead, it expressy provides
that, “[r]egardless of whether notice was recelved,” the two year satute of limitations can betolled only
if compensation is paid or an application for benefits is filed. Because neither occurred in this case,
Parker's claim for workers compensation benefits should be denied.

114.  Uponreview, wefind that the Circuit Court of Lee County erred and thusreverseand render. The



decisonof the Workers Compensation Commission denying Parker’s claim for workers compensation
bendfitsis reingtated.

115. THE JUDGMENT OF THE CIRCUIT COURT OF LEE COUNTY ISHEREBY
REVERSED AND RENDERED. ALL COSTSOF THISAPPEAL AREASSESSED TO THE
APPELLEE.

KING, CJ., IRVING, MYERS, AND ISHEE, JJ., CONCUR. CHANDLER, J.,
DISSENTS WITH SEPARATE WRITTEN OPINION JOIN BY BRIDGESAND LEE, P.JJ.
BARNES, J., NOT PARTICIPATING.

CHANDLER, J., DISSENTING:

716. The sole question in this case is whether there was an gpplication for benefits within the two year
gtatute of limitations under Missssppi Code Section 71-3-35(1) (Rev. 2000). Parker argues that her
employer’ sB-52 notice of controversionon June 30, 2000, a period withinthetwo year statute, condtitutes
an application for benefits. The mgjority holds that there was never an application for benefits. |
respectfully dissent.

17. The Missssppi Supreme Court has recognized the principle that a petition to controvert can
condtitute an gpplication for benefits. ABC Mfg. Corp. v. Doyle, 749 So. 2d 43, 47 (17) (Miss. 1999).
Indeed, the mgority recognizesthis principle. | disagree with the mgority’s conclusion that this petition
must be filed by the employee in order to condtitute an application for benefits. Notice of controversion
isgoverned by Procedurad Rule 2 of the Mississippi Worker’'s Compensation Commission. It dates.

A cause will be controverted by the employee's filing with the Missssippi Workers

Compensation Commission a properly executed Workers CompensationFormB-5, 11

(origind and two copies). In the event anemployer or itsinsurer desiresto file anotice of

controverson pursuant to Missssppi Code Annotated section 71-3-37(4) (1972, as

amended), the employer or carrier dhdl file Commisson Form B-52, notice of
controverson, and dmultaneoudy mall or persondly deliver a copy of the notice of



controversion to the employee at the most current address of that employeewhich can be

determined by diligent inquiry or, if the daimant isrepresented, to hisor her attorney. One

copy of the employer’ sfird report of injury or occupationa disease formmust also befiled

or have been previoudy filed a the Commission at the time of the filing of Form B-52 by

the employer or itsinsurer.
118. Tosummarize, a cause of action is controverted, and thus an gpplicationfor benefitsisfiled, when
anemployeefilesforms B-5and B-11, or whenanemployer filesaB-52 notice of controverson. Nothing
in Mississppi Code Section71-3-35(1) stipulatesthat the applicationfor benefits must be initiated by the
clamant. | believe that a B-52 notice of controversion satisfiesthe definition of an application of benefits,
regardless of which party filesthe notice. “The sngular purpose pervading the Worker’s Compensation
Act isto promote the welfare of [aborerswithinthe State.” Big“ 2" Engine Rebuildersv. Freeman, 379
So. 2d 888, 889 (Miss. 1980) (citing Miss. Code Ann. § 71-3-1 (1972)). “Where the matter may bean
evenquestion, this Court has found and will likely continue to find in favor of the injured worker.” Metal
Trims Industries, Inc. v. Sovall, 562 So. 2d 1293, 1297 (Miss. 1992).
119. Theemployer’s notice of controversion filed on June 30, 2000, did not deny benefits but merdy
stated that Parker's claim was under investigation. Because Parker’s claims were under investigation,
Parker had no reason to bdieve she was required to file an gpplication for benefits or a notice of
controverson.  Under the mgority’s holding, an employer would have the incentive to investigate a
worker’s clam for an extended period of time, and, after the two year statute of limitations had expired,
clam that the employee's dam was untimely filed. Such a practice would entirely undermine our Sate's
worker’s compensation laws.

120.  Whenan agency has misapprehended controlling legd principles, wewill reverse, for our standard

of review isdenovo. Smithv. Jackson Construction Co., 607 So. 2d 1119, 1125 (Miss. 1990). This



Court is not required to defer to the Worker's Compensation’ s findings regarding an interpretationof the
Satute of limitetions.

921. | conclude that the B-52 notice of controversion filed by Parker’s employer congtituted an
goplication for benefits. 1 would affirm the judgment of the circuit court.

BRIDGESAND LEE, P.JJ., JOIN THISSEPARATE WRITTEN OPINION.



