IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2002-K A-00458-COA

WILFORD L. MITCHELL A/K/AWILFRED L.

MITCHELL

\Y

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE:

COURT FROM WHICH APPEALED:

ATTORNEY S FOR APPELLANT:

ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

5/30/2001

HON. HENRY L. LACKEY

MARSHALL COUNTY CIRCUIT COURT
BARTLEY MARSHALL ADAMS

WILLIAM R. FORTIER

OFFICE OF THE ATTORNEY GENERAL

BY: W. GLENN WATTS

RALPH H. DOXEY

CRIMINAL - FELONY

DEFENDANT CONVICTED OF THREE
COUNTS OF AGGRAVATED ASSAULT AND
SENTENCED TO FIFTEEN YEARS ON EACH
COUNT, WITH THE SENTENCES RUNNING
CONSECUTIVELY.

AFFIRMED: 06/07/05

BEFORE BRIDGES, P.J., IRVING AND MYERS, JJ.

IRVING, J., FOR THE COURT:
1. Wilfred L. Mitchdl was convicted by aMarshdl County jury of three counts of aggravated assaullt.
The trid judge sentenced him to serve fifteen years on each count in the custody of the Missssppi
Depatment of Corrections, with the sentences running consecutively. Aggrieved, Mitchdl now appeds

and dleges (1) that he was prgjudiced by ineffective assistance of counsd, (2) that his waiver of



aragnment and entry of pleawere insufficient, (3) that the indictment was defective and insufficient, (4)
that his Sxthamendment right to a speedy trid wasviolated, (5) that the trid judge erred in granting certain
juryingructions, (6) that the trial judge erred indlowing the State to present evidence of an additiona crime
during rebuttal testimony, (7) that the verdict was againgt the overwheming weght of the evidence, and (8)
that his sentence was inconsstent, severe, and congtituted cruel and unusud punishment.
2. Wefind no reversble error; therefore, we affirm Mitchel’ s conviction and sentence.

FACTS
113. Wilfred Mitchdl and a “John Doe” were indicted by a Marshall County grand jury for the
aggravated assault of Sammie Johnson, Danid Snow, and Shanta Thomas.!  During Mitchdll’s trid, the
State presented the testimony of severd withesses, including that of Johnson, Snow, and Thomas.
14. Johnsontedtified that on the morning of November 28, 1999, whenhe went to crank hiscar outside
of hishome, two menoverpowered him. Johnson further testified that the men took hismoney and jewdry
and forced him back into the house a gunpoint. Once inside the house, Johnson was forced to lie on the
floor. While on the floor, he was shot in the back and stomach.
5. Snow, who was dso in the house at the time of the shootings, testified that he wasinthe bathroom
washing his face when he turned around and saw a pistal in his face. Snow dtated that Mitchdl’s
accomplice pointed the gun at him and told him not to move. Snow further testified that when he did not
remain gill asindructed, the man shot him in the shoulder. Snow testified thet he

knew Mitchell before the assault. He made an in-court identification of him as one of the assailants?

1At the time of trial Mitchdl’ s co-defendant had not been located.
2Mitchdl| testified that he and Snow were cousins.
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T6. Thomas, who was in bed whenthe shootings occurred, testified that Mitchdll entered her bedroom,
pushed her, and then shot her three times, in the hand, throat, and in the Side of her neck.
17. Mitchdl testified on his own behdf. He testified that he was not involved and was at home with
his grifriend & the time of the shootings. The jury, however, convicted Mitchell of al three counts of
aggravated assault. Additiond facts will be related during our discussion of the issues.
ANALY SIS AND DISCUSSION OF THE ISSUES

(1) Ineffective Assistance of Counsel
118. Mitchell first argues that he recelved ineffective assstance of counsd at trid. He specificaly
contends, among other things, that his attorney failed to object to his arraignment, failed to adequately
prepare for trid, falled to interview and call certain witnesses, and failed to make certain objections and
motions. The State, of course, counters that Mitchell received effective assstance of counsd!.
T9. To edtablish an ineffective assistance of counsal dam, Mitchdl mugt show (1) a deficiency in
counsdl’s performance that is (2) suffident to conditute prgjudice to his defense.  Strickland v.
Washington, 466 U.S. 668, 687 (1984).
110.  Areview of therecord reveds that Mitchdl hasfailed to establish both eements of the Strickland
test. We note that even if trial counsdl’ s performance could be consdered deficient in failing to do those
things aleged by Mitchdll, he has yet to prove the requisite showing of prgudice to support anineffective
assgtance of counsel cdlam. Thelaw isclear that “[a)ssertions of error without prejudice do not trigger
reversal.” Nicholson on Behalf of Gollot v. State, 672 So. 2d 744, 751 (Miss. 1996) (citing Hatcher
v. Fleeman, 617 So. 2d 634, 639 (Miss. 1993)).
111.  Further, Missis3ppi “recognizes a strong but rebuttable presumption that counsdl’s conduct fals

withina broad range of reasonable professonal assstance.” McQuarter v. State, 574 So. 2d 685, 687



(Miss. 1990) (dting Gilliard v. State, 462 So. 2d 710, 714 (Miss. 1985)). To overcome this
presumption, the defendant “must show that there is a ‘reasonable probability that, but for counsdl’s
unprofessiond errors, the result of the proceedings would have been different.”” Handley v. Sate, 574
S0. 2d 671, 683 (Miss. 1990) (quoting Strickland, 466 U.S. at 694). In addition to the presumption that
counsdl’ s conduct is reasonably professonal, thereisa presumption that counsd’ s decisions are strategic
innature. Leatherwood v. State, 473 So. 2d 964, 969 (Miss. 1985) (atingMurrayv. Maggio, 736 F.2d
279, 292 (5th Cir. 1984)). In sum, “counsel’s choice of whether or not to file certain motions, cdll
witnesses, ask certain questions, or make certain objections fals within the ambit of trid strategy.” Cole
v. State, 666 So. 2d 767, 777 (Miss. 1995) (citing Murray, 736 F.2d) at 279.
12.  Mitchell hasfailed to demondrate the likelihood of adifferent outcome had counsd performed in
adifferent manner. Asareault, hisargument on thisissuefalls.

(2) Arraignment
113. Inthisissue, Mitchdl contends that he entered a not guilty plea to only one count of aggravated
assault, but he was neverthdess tried and convicted of two additional counts of aggravated assault for
whichhewas never araigned. Mitchdl essentidly arguesthat the trid court’ sfalureto aragn hmonthe
two additiond counts violated his due process rights.
14. Wenotefromthe outset, and the State properly advances, that Mitchell falled to raise this argument
at tria, or in any subsequent post-trid motions. Our supreme court has held that an arraignment may be
walved when a defendant proceeds to trial without an objection. Sory v. State, 796 So. 2d 229, 233
(112) (Miss. 2001) (ating Bufkinv. State, 134 Miss. 1, 98 So. 452 (1923)). Therefore, becauseMitchell
faledtoraise an objection at trid, hisargument is procedurdly barred. f15.  However, procedurd bar

adde, we find that Mitchdl’s argument is lacking in merit. The record reflects that on October 5, 2000,



Mitchdl sgned a document entitled “Waiver of Arraignment and Entry of Plea,” in which he pleaded not
guilty to “aggravated assault.” While the waiver does not specific any counts, it does sate that Mitchell,
inopencourt, “acknowledgesservice of acopy of the indictment onacharge of aggravated assault.” There
isno alegation that there was morethanone indictment involved. Therefore, Mitchdl’ s acknowledgment
that he received the indictment most assuredly referred to the multi-count indictment charging imwiththree
counts of aggravated assault againg three different victims.  Asaresult, we find that Mitchdl was given
auffident notice of the charges againg him, and had an adequate opportunity to defend himsdf. Moreover,
on the morning of thetrid, thetrid judge advised the jury that Mitchell was charged with assaulting three
different individuas on the same day. The name of each victim was cdled. Mitchdl did not claim at that
time that he was unaware that he was being tried for the aggravated assault of the three people named by
the trid judge. Surdly, if he thought he was on trid for assaulting only one person, he would have sad
something then.

116.  Findly, Mitchdl, without making any meaningful argument, asserts thet the waiver of arragnment
form was signed by a public defender, even though he never requested that the trid court gppoint him an
atorney. We note that beyond this assertion, Mitchel offers no additiona proof that he was preudiced.
Therefore, this argument is Smilarly without merit.

(3) Sufficiency of Indictment

917.  Mitchdl arguesthat the indictment was defective and insufficient for two reasons. Hefirst clams
that the indictment did not indlude certain mitigating circumstances. Mitchell damsthat had thesemitigating
circumstances been included in the indictment, the grand jury would have possibly found that the State did

not have enough evidence to proceed with its case againgt him.



118. Mitchdl dso argues that the indictment was insufficient because he was indicted by a joint
indictment. He claims that the indictment did not meet the specifications set forth in Rule 7.08 of the
Uniform Rules of Circuit and County Court, which governsthe joinder of defendants in indictments.

119.  Werecognize that defects of substance must be corrected by thegrand jury, but courts may amend
an indictment to correct adefect in form. Rhymesv. State, 638 So. 2d 1270, 1275 (Miss. 1994) (citing
Griffinv. State, 584 So. 2d 1274-76 (Miss. 1991)). However, therecord reflects, and the State argues,
that Mitchdl failed to bring the matter to the attentionof the trid judge. Asareault of Mitchdl’ sfalureto
raise an objection to the indictment at trid, we find that thisissue is procedurally barred.

920. Nevertheess, notwithsanding the procedural bar, we find that Mitchell has falled to prove any
prgudice to his defense or that the indictment failed to comply with the requirements of Rule 7.08. Rule
7.08 permits the joinder of two or more defendants in the same indictment when “[€]ach defendant is
charged with accountability for each offense charged.” The indictment here charged that Mitchell and a
“John Doe’” committed each of the assaults. The fact that Mitchel may have actudly shot only onevictim
while his co-defendant shot the other two does not exonerate him from liability for the other two assaults
since the evidence was that he and his co-defendant were acting in concert. Therefore, thisissue failson
the merit aswell.

921.  FHndly, Mitchdl assertsthat “the State knew or through reasonable means should have known that
Derrick Boxley wasthe John Doe named in the indictment.” He further contends that the State had aduty
to disclose to him any known suspects. Mitchel now clams prgudice, and argues that this information
would have provided him another defense mechaniam.

722. We fird note that Mitchel fals to cite authority in support of his assertion. We have held on

numerous occasions that an appellant has a duty to make more thanmere assertions, and should set forth



reasons and citeauthority insupport of hisarguments. Clark v. State, 503 So. 2d 277, 280 (Miss. 1987)
(ating Johnsonv. State, 154 Miss. 512, 122 So. 529 (1929)). If the party fails to provide this support,
we are not obligated to consider the assgnment of error.  Drennan v. State, 695 So. 2d 581, 585-86
(Miss. 1997) (citing Hoopsv. State, 681 So. 2d 521, 526 (Miss.1996)). Thus, Mitchdl haswaived his
argument on thisissue.

123.  However, notwithstanding thewaiver, wefind that Mitchell’ sargument iswithout merit. Therecord
reflects that the State issued a subpoena for Boxely, but the subpoena was returned unserved. Mitchell
has failed to provide evidence that he made a reasonable attempt to locate Boxdy himsdf, nor has he
provided proof of how his defense was prejudiced by Boxely’ s absence. (4) Speedy Trial

924.  Mitchdl arguesthat he was denied his Sixth Amendment right to aspeedy trid. He contendsthat
the eighteen month delay between his arrest and the time of his trid was severely prgudicid and was
caused soldy by the State. Mitchdl specificdly clams that this delay resulted in his not being able to
adequatdly assistinhisdefense, caused severa witnessesto become unavailable to testify, and caused other
witnesses to forget materia facts.

125. The condtitutiond right to a speedy trid attaches, and begins to run upon the defendant’ s arrest.
Handleyv. State, 574 So. 2d 671, 674 (Miss. 1990) (citing Smithv. State, 550 So. 2d 406, 408 (Miss.
1989)). When theright to a gpeedy trid isat issue, we are required to gpply the baancing test announced
in Barker v. Wingo, 407 U.S. 514 (1972) to determine if the right to a speedy trid has been denied.
Smith, 550 So. 2d at 408. TheBarker factorsinclude: (1) the length of the dday; (2) the reasonfor dday;
(3) the defendant’ sassertion of hisright to aspeedy trid; and, (4) prejudice to the defendant by the ddlay.

Barker, 407 U.S. a 530. “No one factor, in itsdf,[ ig] dispostive; rather, they must be consdered



together in light of dl the circumstances” Adamsv. State, 583 So. 2d 165, 167 (Miss. 1991)(citing
Smith, 550 So. 2d at 408).
126. We now andyze the Barker factorsin order to determine if Mitchell’ sright to a peedy trid was
violated.

() Length of Delay
927.  Under Missssppi law, adeay of eight months or longer is presumptively prgudicid. Adams, 583
So. 2d at 168 (dting Smith, 550 So. 2d at 408). The record revedls that Mitchell was arrested on
November 28, 1999, indicted on April 12, 2000, and histria began on May 29, 2001. Thus, a period
of goproximately eghteen months el apsed before Mitchel’ scase wastakento trid. Accordingly, we find
that the delay in the indant case is presumptively prgudicid.

(b) Reason for Delay
128. Becausethereis apresumptive prejudice due to the lengthof delay inMitchel’ strid, the State has
the burden of providing avalid reason for the delay. The record reflects that the trid was initidly set to
begin on August 22, 2000, but for reasons unexplained inthe record, the date was subsequently changed
to November 7, 2000. Theresfter, the case was continued by agreement of the parties until February 20,
2001. Agan, for reasonsunexplained intherecord, thetrid date wasrescheduled for May 21, 2001, and
trial began on May 29.
129.  Althoughthe State arguesthat the case was continued by agreement of the parties on one occasion,
and that Mitchell falled to request atrid date, we find that only gpproximately three and one haf months
of the delay can be attributable to Michdl. Asareault, thisfactor isweighed againgt the State.

(c) Assertion of Right



130.  Although it is the State’ sduty to ensure that the defendant receivesaspeedy trid, adefendant dso
hasaresponghility to assert thisright. Wiley v. State, 582 So. 2d 1008, 1012 (Miss. 1991) (dting Flores
v. State, 574 So. 2d 1314, 1323 (Miss. 1990)). Nothing in the record suggests that Mitchell ever
requested atria date, or made a demand for a speedy trid. Accordingly, we weigh this factor against
Mitchell.

(d) Prgudice to the Defendant
131. Mitchdl dams tha his defense was prgudiced due to the ddlay in bringing hiscaseto trid. He
specificaly contends that he was unable to adequately assst in his defense due to the length of his pretrid
incarceration, some of hiswitnesseswere unable to recal materid factsat trid, and possible witnesseswere
unavalable to testify at the time of trid.
132.  Prgudice is assessed in light of the interest of the defendant which the right to a speedy trid is
designed to protect: (1) preventionof oppressive pre-trid incarceration, (2) limitation of the possibility of
impairment of defense, and (3) minimization of anxiety and concern of the accused. Barker, 407 U.S. at
523.
133.  Therecord revedsthat, duringtrid, inaddition to testifying on his own behdf, Mitchell presented
the tesimony of three witnesses. Thus, Mitchedl had an opportunity to present his theory of the case for
congderationby the jury. Further, dthough Mitchdl clamsthat his pretria incarceration resulted in hisnot
being able to tak to possble witnesses and dleges that the delay in bringing him to trid caused other
possible witnesses to become unavailable to testify, he fails to identify the witnesses or set forth what the
witnesses would have testified to had he been tried earlier. Accordingly, we fail to see how the delay
resulted in prejudice to his defense. This factor must be weighed againgt him.

(e) Balancing



134. Hndly, a bdancing of the Barker factorsfailsto support Mitchel’s clam that he was denied his
conditutiond right to a speedy trid. While there was some delay ttributable to the State, it is offset by
Mitchdl’ sfalureto assert hisright to aspeedy trid. Further, Mitchell has failed to demongtrate any actua
preudice as aresult of the delay. Therefore, thisissue is without merit.

(5) Jury Instruction S-1
135.  Mitchdl next arguesthat the trid court erred ingranting jury ingruction S-1. He contends that the
ingruction lessened the burden of proof for the State because it only required the State to prove that he
caused the vicims bodily harm, instead of the requisite showing of serious bodily harm. Mitchell dso
contends that the indruction improperly addressed the issue of sdlf-defense since he did not present
evidence during trid that he had acted in salf-defense during the commission of the crime.
1136.  Here, the record reflects, and the State argues, that Mitchell failed to make a contempo-raneous
objectionto the granting of ingructionS-1. The gppellate courts of this state have repeatedly held that “if
no contemporaneous objection is made, the error, if any, iswaived.”” Walker v. Sate, 671 So. 2d 581,
587 (Miss. 1995) (quoting Cole v. State, 525 So. 2d 365, 369 (Miss. 1987)). Therefore, Mitchel’s
argument is procedurdly barred.
137.  However, notwithsanding Mitchel’ sfalureto object, wefall to find merit in Mitchdl’ sargument.
““When congdering a chdlenge to a jury instruction on appeal, we do not review jury instructions in
isolation; rather, we read them as a whole to determine if the jury was properly instructed.”” Milano v.
State, 790 So. 2d 179, 184 (114) (Miss. 2001) (quoting Burton ex rel. Bradford v. Barnett, 615 So.
2d 580, 583 (Miss. 1993)). “[I]f dl indructions taken as a whole fairly, but not necessarily perfectly,

announce the applicable rules of law, no error results” Milano, 790 So. 2d at 184 (114).
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138. A review of the ingructions as awhole reveds an adequate satement of the law. Ingtruction S-1,
athough lengthy, sets forth the gpplicable burden of proof by instructing the jury that if it found from the
evidence beyond a reasonable doubt that Mitchell purposay and knowingly caused bodily injury by
shoating the vidims with a deadly weapon and was not acting in salf-defense, the defendant should be
found guilty. Further, in addition to giving other indructions, the trid judge gave indruction S-2 which
ingructed the jury that a deadly weapon was any object which was likdly to produce death or serious
bodily harm. Thus, we find that the jury was properly informed.

(6) Jury Instruction S5
139. In his next assgnment of error, Mitchdl chalenges the trid judge's grant of instruction S-5.
Mitchd| specificdly dams that the instructionwas not warranted by the facts or evidence presented during
trid and led the jury to believe that the victims were shot during the commission of a robbery. 40.

Ingtruction S5 ingructed the jury asfollows:

The Court ingructsthe jury that if two or more persons are engaged in the commission of

afdony, then the acts of each in the commission of such fedony are binding upon dl, and

al are equdly responsble for the acts of each in the commisson of such felony.
41. Therecord reflects that Mitchdl made the following objection to ingtruction S-5:

MR. MINOR: Y our honor, we object to that. First, we think it's somewhat cumulative,

and secondly, we fed that the dement of robbery was inected into this, not only

discovery, nothing provided the defendant before tria referring to arobbery. | think that

thisingruction is like inducing vomiting when you' ve got (inaudible) just bring them back

up [S¢]. Thisingruction talks aout engaging in the commission of afeony. | think thet

suggeststo the jury that the fdony isrobbery. Wedidn't come prepared for robbery. We

don’t know anything about robbery, and | think wefed likethe Court isinerror indlowing

them to do that.

THE COURT: All right. The objection isnoted. Theingtruction will be given.

11



142.  Agan, after reviewing the ingructions together asawhole, and not inisolaion, wefind that the trial
judge did not err ingranting the ingtruction. When read in conjunction with the other instructions, it isclear
that the felony referred to iningruction S-5 refersto aggravated assault, and not robbery. Asareault, this
issue lacks merit.

(7) Evidence of Another Crime
43. Mitchdl contendsthat the tria court erred indlowing the State to present evidence of an additiona
crime during rebutta testimony. He specificaly arguesthat the court alowed the State to present evidence
that the aggravated assault occurred during the commission of a robbery. Mitchdl further contends that
this evidence was outsde the scope of the indictment and was highly prgudicia to hm. The State,
however, mantans that the evidence is admissible because a defense witness firg opened up evidence
concerning the robbery.
44. This Court reviews a trid court’s rulings on the admissibility of evidence under an abuse of
discretion standard. Clemons v. State, 732 So. 2d 883, 887 (118) (Miss. 1999) (citing Peterson v.
State, 671 So. 2d 647, (Miss. 1996)). The trid court’ sdiscretionmust be exercised within the scope of
the Missssppi Rules of Evidence, and reversa will only be appropriate when an abuse of discretion
resulting in prejudice to the accused occurs. |d. at 887-88.
145. Here, the record reflects that during Mitchdl’s case-in-chief, the fallowing exchange occurred
between Mitchdl’ s attorney and defense witness Diane Ludlen, who was present during the commisson
of thecrime:

Q: Tel uswhat happened that day.

A: All'I know, | waslaying on the couch, and next thing | know, | heard something
say, they camein, and | don’'t know how many wasit. All | know, they camein

12



and said, nobody leave thisroom. | can't say what they said. Thisisamother-f
robbery, and my head was covered up.

46. At the conclusonof the defense’ s case, the State moved to present rebuttal testimony concerning
the robbery. Thetrid judge granted the State’ smotiononthe basisthat it would be more probative than
prejudicid to alow the testimony. The judge aso ruled that the testimony would establishamoative for the
crime. On rebutta, Johnson testified that the assailants held a gun to his head and forced him to give up
his money and jewdry.

147.  Wefind that the record does not necessarily support the State€' s contention that the testimony a
issue was admissble in rebuttal following the close of the defense’s case smply because the word
“robbery” was first mentioned by a defense witness during the defense’s case. It does not appear to us
that Mitchdl’s attorney intentionaly asked about the robbery. It is true that he asked an open-ended
questionand perhaps should have recognized that the question might draw the response thet it did. More
importantly, however, the record reflectsthat the State, during its cross-examinationof the defensewitness,
did not even attempt to cross-examine the defense witness about the robbery. 1f the door to that matter
had been opened by the defense on direct examination, the State should have walked through the door
during its cross-examination of the witness.

148. Rebuttal evidence is [*€]vidence given to explain, repd, counteract, or disprove facts given in
evidence by the opposing party. BLAcksLAw DicTioNARY 1267 (6th ed. 1990). After the defense
witness made the statement that the assailants announced that “[t]hisis a mother-f robbery” there was
nothing further to explain, repel, counteract or disprove. Surdly, the State did not intend to disprove that
the statement was made, and the statement speaks for itsdf; therefore, there was nothing to explain. This

evidence could have been, and should have been, introduced during the Stat€'s case-in-chief to show
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moative and to tel acomplete and rationa story. The fact that Mitchell was not charged by indictment with
robbery isof no consequence. “[T]he State hasa'legitimateinterest intelling arationd and coherent story
of what happened .. ..”” Brown, 483 So. 2d at 330 (quoting Turner v. State, 478 So. 2d 300, 301
(Miss. 1985)). Thus, “[w]here substantially necessary to present to the jury ‘the complete story of the
crimdg,]’ evidence or testimony may be given though it may reveal or suggest other crimes.” Brown, 483
0. 2d at 330 (quoting Sate v. Villavicencio, 388 P. 2d 245 (1964)).
149. We, therefore, conclude that the trid court erred in admitting, as rebuttal evidence, testimony
regarding the robbery of Sammie Johnson. However, wefind, because of two reasons, that the testimony
concerning the robbery congtituted harmlesserror. Firg, it could have properly comein during the State's
case-in-chief. Second, there was an abundance of evidence of Mitchell’ sguilt evenwithout thisevidence.
“[A]ln error is harmless when it is gpparent on the face of the record that a fair-minded jury could have
arived a no verdict other than that of guilty.” Floyd v. City of Crystal Springs, 749 So. 2d 110, 120
(1137) (Miss. 1999) (citing Forrest v. State, 335 So. 2d 900, 903 (Miss. 1976)).

(8) Weight of Evidence
150.  Mitchdl damsthat thejury’ sverdict was againgt the overwheming weght of the evidence and that
thetrid court erred in not granting his motionfor anew trid. Although Mitchell indicates in the caption to
hisissue thet the verdict was againgt the overwheming weight of the evidence, the argument that he makes
insupport of the issue goesto boththe sufficiency and weight of the evidence. Therefore, wewill consider
the sufficiency and weight of the evidence separatdly.
151. Onthe issue of legd aufficiency, reversal can only occur when evidence of one or more of the

elements of the charged offenseis suchthat “reasonable and fair-minded jurors could only find the accused
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not quilty.” McClain v. State, 625 So. 2d 774, 778 (Miss. 1993) (citing Fisher v. Sate, 481 So. 2d
203, 212 (Miss. 1985)).
152. We find that ample evidence was offered by the State in support of Mitchell’s conviction. The
State presented eyewitness testimony and in-court identifications implicating Mitchell inthe crime. There
is no dispute that each of the victims was shot by ether Mitchdl or his co-defendant after they forced their
way into the victim'shouse. Thisis subgtantid evidence of Mitchdl’sguilt. 153. Our standard of
review for damsthat a convictionis againg the overwhelming weight of the evidence or thet the trid court
erred in not granting amotion for anew tria has been sated asfollows:

[This Court] must accept as true the evidence which supports the verdict and will reverse

only when convinced that the circuit court has abused itsdiscretioninfailingto grant anew

trid. A new trid will not be ordered unlessthe verdict is so contrary to the overwhelming

weight of the evidence that to alow it to stand would sanctionan unconscionable injustice.
Toddv. State, 806 So. 2d 1086, 1090 (111)(Miss. 2001) (quoting Crawford v. State, 754 So. 2d 1211,
1222 (130) (Miss. 2000)).
154.  The facts and inferences in this case point directly toward Mitchell’s guilt. Consdering the
evidence presented by the State in support of Mitchdl’s conviction, and its subgtantid weight againgt him,
weare not convinced thet the jury’ s verdict is so contrary to the overwheming weight of the evidencethat

to dlow it to sland would sanction an unconscionable injustice. Consequently, wefind that the trid court

did not abuse its discretion in denying Mitchel’s mation for a new trid. This issue is without merit.

(9) Sentence
155. Hndly, Mitchell contends that his sentence was severe and condtituted cruel and unusua

punishment. Mitchell essentidly arguesthat since he did not actudly shoot two of the victims, he should

15



have received alesser sentence on those two counts of aggravated assault. He further contends that the
fact that he received the same sentence as an accomplice violates the principle of fundamentd fairness.
156. “Sentencing iswithin the completediscretionof the trid court and not subject to appellate review
if it iswithin the limitsprescribed by statute.” Hoops, 681 So. 2d 521, 537 (Miss. 1996) (citing Reynolds
v. State, 585 So. 2d 753, 756 (Miss. 1991)). “‘Further, the generd rule in this Sate is that a sentence
cannot be disturbed on gpped s0 long as it does not exceed the maximum term dlowed by Satute.’”
Hoops, 681 So. 2d at 538 (quoting Fleming v. State, 604 So. 2d 280, 302 (Miss. 1992)).
“Proportiondity review isrequired, however, inparticular Stuations.” Hoops, 681 So. 2dat 538. Nosuch
gtuation, however, isimplicated here.

157.  We fal to see how Mitchel’s sentence congtituted cruel and unusua punishment. The State
presented evidence that Mitchdll shot one victim and actively asssted in the assaults againgt the two other
vicims. The law is clear that “*[any person who is present at the commission of acrimina offense and
aids, counsdls, or encourages another in the commission of that offense is an ‘aider and abetter’ and is
equaly guilty with the principd offender.”” Hoops, 681 So. 2d at 533 (quoting Sayles v. State, 552 So.
2d 1383, 1389 (Miss. 1989) (overruled on other grounds)). Thus, the trid judge had complete
discretion to sentence Mitchdl as if he had shot dl three victims. Mitchdl’ s argument to the contrary is
without merit.

158. THE JUDGMENT OF THE CIRCUIT COURT OF MARSHALL COUNTY OF
CONVICTION OF THREE COUNTS OF AGGRAVATED ASSAULT AND CONSECUTIVE
SENTENCES OF FIFTEEN YEARS ON EACH COUNT, IN THE CUSTODY OF THE
MI1SSISSIPPI DEPARTMENT OF CORRECTIONS, ISAFFIRMED. ALL COSTSOFTHIS

APPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGESAND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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