IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI
NO. 2003-CA-01197-COA

PROGRESSIVE CASUALTY INSURANCE COMPANY APPELLANTS
AND PROGRESSIVE GULF INSURANCE COMPANY

V.

ALL CARE, INC. D/B/A JACKSON PHYSICAL APPELLEE
MEDICINE & REHABILITATION

DATE OF JUDGMENT: 2/18/2003

TRIAL JUDGE: HON. WINSTON L. KIDD

COURT FROM WHICH APPEALED: HINDS COUNTY CIRCUIT COURT

ATTORNEYSFOR APPELLANTS: W. WAYNE DRINKWATER
MARGARET OERTLING CUPPLES

ATTORNEYSFOR APPELLEE: WILLIAM P. FEATHERSTON
LINLEY JONES

NATURE OF THE CASE: CIVIL - TORTS-OTHER THAN PERSONAL
INJURY & PROPERTY DAMAGE

TRIAL COURT DISPOSITION: $1.4 MILLION VERDICT FOR
PLAINTIFFSAPPELLEES

DISPOSITION: AFFIRMED - 06/07/2005

MOTION FOR REHEARING FILED:
MANDATE ISSUED:

EN BANC.
BRIDGES, P.J., FOR THE COURT:
BACKGROUND
1.  AllCare, Inc. (All Care) sued Progressive Guif Insurance Company (Progressive) inHinds County
Circuit Court. All Care sought damages based on the assertion that Progressive engaged in tortious
interference with All Care’ sbusinessrelations. Following trid, thejury returned averdict for All Careand

awarded $1,436,000 in actual business losses. Pogt trid, Progressive filed an unsuccessful motion for



judgment notwithstanding the verdict. Progressive appeds the circuit court’s denid of its motion for

judgment notwithstanding the verdict and asserts the following dlegations of error, listed verbatim:

l. WHETHER ALL CARE FAILED TO PROVE THAT PROGRESSIVE DEFENDANTS
ACTED WITH A MALICIOUS INTENT TO HARM ALL CARE' S BUSINESS, AND
WITHOUT A LEGITIMATE PURPOSE OR JUSTIFIABLE CAUSES.

I1. WHETHERALL CAREFAILED TO PROVE THAT THE PROGRESSVE DEFENDANTS
PROXIMATELY CAUSED QUANTIFIABLE DAMAGESTO ALL CARE.

M.  WHETHER THE TRIAL COURT ERRED IN ALLOWINGTHE DAMAGES TESTIMONY
OF DR. STAN SMITH TO BE HEARD BY THE JURY.

Finding no error, we affirm.

FACTS
92. Between July of 1994 and August of 1997, All Care owned and operated a medica clinic in
Jackson, Missssppi. All Care treated minor soft tissue injuries, exclusvely. The mgority of All Care's
patients were client referrds frompersona injury attorneys. Persond injury attorneystended to refer their
clientsto All Care because All Care utilized a*lien hilling system.”
113. According to All Care' slien hilling system, when apersonal injury attorney referred adient to All
Care, All Care would provide trestment to that client and would forego payment & that time. If a patient
collected on his persond injury clam, All Care waspaid fromthe proceeds. If apatient did not collect on
his persona injury clam, the patient was held persondly responsible for All Care s medicd bills. At the
end of 1995, All Care experienced a drop in the number of referrds. As areault, All Care's earnings
dropped.
14. DuringAll Care’ s existence, Progressive employed aninsurance adjuster named Michad Muench.
Inhisrole asanadjuster, Muench frequently engaged in conflictswithvarious persona injury attorneys over

the amount and propriety of All Care’ smedicd fees. All Carebdlieved that Muench targeted All Careand



waged aninappropriate war of atritionagaing All Care’ sreputationand hilling practices. All Carefdt that
Muench ultimatdy bullied numerous personal injury attorneys into sending their clientele to competing
medicd dinics All Careeventudly becameincreasingly unprofitable and blamed Muench and Progressive
for its dedline in earnings.  Accordingly, All Care filed suit against Progressve, from which the present
action arises.
ANALY SIS

WHETHER ALL CARE FAILED TO PROVE THAT PROGRESSIVE DEFENDANTS

ACTED WITH A MALICIOUS INTENT TO HARM ALL CARE'S BUSINESS, AND

WITHOUT A LEGITIMATE PURPOSE OR JUSTIFIABLE CAUSES.
5. Broadly spesking, Progressive asserts that All Care failed to prove the prima facie dements of a
dam of tortious interference with business relations. Tortious interference with a business relaionship
occurs when “awrongdoer unlawfully diverts prospective customers away from one's business, thereby
encouraging customers to trade with another.” Cenac v. Murry, 609 So.2d 1257, 1268 (Miss. 1992)
(internal quotations omitted). To prove a prima facie clam of tortious interference with a busness
relationship, a plantiff must prove that:

(1) the actswereintentiona and willful;

(2) the acts were cdculated to cause damage to a plaintiff in its lawful business;

(3) the acts were done with the unlawful purpose of causing damage and loss, without

right or judtifiable cause on the part of the defendant (which congtitutes malice); and

(4) actud damage and loss resulted.
MBF Corp. v. Century Bus. Communications, Inc., 663 So.2d 595, 598 (Miss. 1995).
T6. In this issue, Progressive asserts that All Care faled to prove that Progressive’'s actions were

caculated to cause All Careto suffer damage and loss. Additionally, Progressive asserts that All Care

faled to prove that Muench's actions were without right or justifiable cause. If Progressiveis correct in



ether assertion, this Court must reverse and render judgment for Progressive. Conveniently, we can
address both contentionsin asngle anayss.

q7. Progressive mantains that the jury could not have found maidiousintent dueto Muench’'s criticisms
of All Care sbusness practices. Further, Progressive assertsthat Muenchhad ajudtifiable interest inand
reason for scrutinizing All Care s hilling and treatment practices. Truly, conduct related to a legitimate,
employment- related objective condtitutesjudtifiable acts, whichcannot “give rise to aninference of mdice.”
Hopewell Enter., Inc. v. Trustmark, 680 So.2d 812, 818-19 (Miss. 1996). Accordingly, tortious
interferencerequires“intermeddling . . . without sufficient reason.” Morrison v. Mississippi Enter. for
Tech., Inc., 798 So0.2d 567 (128) (Miss.Ct.App. 2001. Progressive clams Muench wasfully judtified in
his comments to persona injury attorneys. According to Progressive, snce Muench's comments were
judtified, Progressve isimmune from liability.

118. Progressive argues that All Care did not present any evidence from which a jury could find that
Muench acted in a malicious manner. That is, Progressive argues that Muench's job as an insurance
adjuster wasto scrutinize All Care s hills for errors and to challenge those errors. Progressve points to
testimony from All Care switnessesthat, of the twenty-four All Care daims Muenchwas associated with,
he never faled to settle asingle daim for afar vaue. Progressive assertsthat Muench’ sactionsmay have
inconvenienced All Care, or cost All Care money, but that does not make Muench’ sactions unlavful. Hall
V. Mid-America Dairymen, Inc., 727 So0.2d 776 (112) (Miss.Ct.App. 1999); Vestal v. Oden, 500 So.2d
954, 956-57 (Miss. 1986).

T9. Muench, aninsuranceadjuster, no doubt had ajudtifiable reasonfor negotiating withpersond injury
atorneys over All Care's fees. Muench's employer, Progressive, had an obvious reason to encourage

Muenchto seek lower fees. It requires no speculation to recognize that Progressive would prefer to retain



money, rather than pay it to All Care. Progressive would cease to operaeif it did not scrutinize clams.
However, it is not Muench's scrutiny of treatment fees that is problematic. /10. The evidence
showed Muench made comments well beyond his role as an insurance adjuster. Muench dleged that All
Care was under investigation by the state attorney generd. All Care was not under investigation by the
state attorney generd. Muench commented that All Care was under investigetion by the state medical
licensureboard. All Care was not under investigation by the state medicd licensure board. Muench told
an attorney that All Care illegdly practiced physicd therapy. All Care did not practice physica therapy
at dl. Muench mailed an atorney aletter indicating that All Carewasunlawfully billing for physical thergpy.
All Care did not hill for physca thergpy. Muenchtold an attorney that All Care employed physiciansthat
were unqudifiedto practicemedicine. The physiciansthat All Care employed weredl licensed to practice
medicine. What was Muench's purpose in advancing these repetitive misstatements? How did Muench
advance his employer’ sinterest in gating his unfounded alegations? How did Muench judtify his actions
in light of his role as an insurance adjuster? Would an dlegation that All Care employed unquaified
physicians somehow lead to a decreased fee for All Care's services?

11. Thestandardattached to Progressive sassertionrequiresthis Court to accept that evidenceastrue
where that evidence supports the verdict. Herrington v. Spell, 692 So.2d 93, 103 (Miss. 1997). The
verdict suggeststhat Muenchhad no judtifiable employment-reated purpose in communicating dlegations
that did not serve any purpose connected to his role as an insurance adjuster. Muench could only arrive
at his conclusons through some misunderstanding or an unfounded interpretation, as al of the rdevant
satements were fase. It is not beyond the redm of possbility to conclude that Muench completely
fabricated his dlegaions and lied to the attorneys he dedt with. It is clear that the jury could have

concluded that Muench’s comments wereintended to cause All Careto suffer loss. It isequaly clear that



the jury could have determined that Muench did not have judtifiable or legitimate cause to communicate
numerous unfounded dlegations, completely unrelated to his duties as an insurance adjuster. Because
Muench communicated fasehoods to the largest group of All Care’ sclientele, whichcaused those clients
to take their business sawhere, the evidence in the light most favorable to the verdict suggests that the
circuit court’s decison on thisissue is correct. Accordingly, we affirm the decison of the circuit court.

I1. WHETHER ALL CARE FAILED TO PROVE THAT THE PROGRESSVE DEFENDANTS
PROXIMATELY CAUSED QUANTIFIABLE DAMAGESTO ALL CARE.

12. Smilar to thefirg issue, Progressive assertsthat All Care failed to prove the prima facie dements
of aclam of tortious interference with businessrelations. Inthisissue, Progressive assartsthat All Care
faled to prove Muench’ sactions caused All Careto suffer quantifiable damages. Furthermore, Progressive
assertsthat evenif damages could be inferred fromthe testimony at trid, therewasno* hard” evidencefrom
which the jury could determine the amount of damages incurred. In other words, Progressive argues that
the jury’ sfinding of damagesis againg the overwheming weight of the evidence. When faced with such
an assartion, this Court must accept as true that evidence which supportsthe verdict and will reverse only
when convinced that the circuit court abused its discretion in faling to grant anew trid. Wal-Mart Stores,
Inc. v. Frierson, 818 So.2d 1135 (116) (Miss. 2002) (citations omitted). Only when the verdict is so
contrary to the overwheming weight of the evidence that to alow it to stand would sanction an
unconscionable injustice will this Court disturb the verdict on apped. 1d.

113.  Inorder to prove aprimafacie case of damages, “the plaintiff must show (1) a loss, and (2) that
the defendant's conduct caused theloss.” MBF, 663 So.2d at 598 (quoting Cenac, 609 So.2d at 1271).
A party will not be able to escape lidhility because of alack of aperfect measure for damages. MBF, 663

So0.2d at 599. Rather, sufficient proof isthat which isareasonable basis for computation of damages and



the best evidence obtainable under the circumstances of the case that will enable the trier of fact to arrive
a afar goproximeate estimate of theloss. Id.

114. Regarding Progressive' s contentionthat All Care did not present “hard evidence’ to show Muench
was respongble for the failure of All Caré's entire business, in Cenac, the Missssppi Supreme Court
considered agmilar contention. Cenac, 609 So.2d at 1257. The Cenac court concluded that the plantiff

therein falled to demongtrate “hard” proof that the defendant therein caused the plantiff’ sbusinessto suffer
financd ruin. 1d.at 1272. The Misss3ppi Supreme Court noted that the plaintiff in Cenac only presented

one witness who tetified that he stopped frequenting the subject business because of the defendant. 1d.

Additiondly, the plaintiff in Cenac attempted to put forth evidence that demonstrated alist of customers
who stopped patronizing the subject business due to the defendant’ s acts. 1d. That evidence was never
admitted, so thejury could not congder it. Id. However, the Cenac court recommended the means to
arive at “hard” proof of damages. That court suggested that “hard” proof of damages could be
accomplished by illugtrating and comparing the volume of business and profits before and after the dleged
madicious acts. 1d. So, the question is whether All Care submitted hard proof of damages by illustrating
and comparing the volume of All Care' s business and profits before and after Muench's acts.

115. Inthecaseat bar, All Care presented documentary evidencethat the number of itsclients dropped
ggnificantly after the fourth quarter of 1995. All Care dso demongtrated that the amount of charges that
All Care billed to patientsdecreased. Consequently, All Care' sprofitability dropped. All Care submitted
quarterly billing summaries, payment summaries, and referra summariesinitseffort to prove damages. The
hilling and payment summariesshowed adecrease in All Care’ s patient inventory and receivables between
1995 and 1997. Accordingly, All Caresucceededindemongtrating “hard” proof of damages, asdiscussed

in Cenac.



116. “Hard” proof of damages notwithstanding, All Care directsthis Court’ sattentionto Fred’' s Stores
of Mississippi, Inc. v.M & H Drugs, Inc., 725 So0.2d 902 (136) (Miss. 1998) to suggest that the financid
satements in evidence at trid, dong with the testimony at tria suffices as an adequate demonstration of
causation and damages. In Fred's Stores, a former employee of Super D pharmacy took a list of
pharmacy customers and thar spending histories when the employee took a position a a pharmacy in
Fred's. Idat (12). That employee sent targeted mailings to Super D’s customers in an effort to induce
Super D’s customer to switchto Fred's. Id. At trid, Super D submitted a list of one hundred-fifty
customers who switched from Super D to Fred's, as well as a tabulation of how much money those
customersspent at Fred's. 1d. at (1137). On apped, Fred' s argued that customers onthe lis should have
testified that they chose to shop at Fred's instead of Super D because of the letters sent by the former
employee. Id. at (1134). Fred sargued that the cusomers failureto testify as such amounted to insufficient
proof of proximate cause. Id. The Mississppi Supreme Court held that no testimony from the past
customers was required, as the customer list in evidence consisted of “hard proof” of the business's
financid losses. 1d. at (137).

117. InFred sSores, the cusomer ligt illustrated which customers ceased to use Super D in favor of
Fred’s, and the exact amount of businesslost fromeach customer, thus sufficding as* hard proof” inthe eyes
of the Court. Id. Here, All Care submitted exhibits that indicated that the number of dients vigting Al
Care decreased sgnificantly after the fourthquarter of 1995. Those exhibitsaso indicated that the amount
All Care hilled, and ultimately All Care' s profitability dropped in direct relation to the decrease in clients
over that time period. Clearly, All Care demongtrated loss of income. The jury had evidence to compare
the valume of businessand profitsbefore and after Muench's acts, which was sufficient to show maicious

intent.



118. Asmentioned, inorder to prove a primafacie case of damages, “the plantiff must show (1) aloss,
and (2) that the defendant's conduct caused the loss” MBF, 663 So.2d at 599 (quoting Cenac, 609
So0.2d at 1271). This Court has resolved the firgt “prong” of MBF. We now turn our attention to the
second “prong” and resolve whether All Care presented evidence that Muench was the cause of those
losses.

119. Progressve dams that All Care did not present evidence that tended to link the effects of
Muench’s conduct to any quantifiable part of the declinein All Care’ sbusness. Progressive asserts that
therewas no evidence from which ajury could find that All Care lost any particular number of patients, or
any amount of income, as aresult of Muench’s dedlings with the attorneys All Care presented. Further,
Progressive argues that the testimony of All Care’'s witnesses was insufficient to establish a “fair and
approximate loss’ as required by MBF. MBF, 663 So.2d at 599. Finadly, Progressve suggedts that a
survey of the two hundred attorneys who referred clientsto All Care would have been the best method to
establishhow many attorneys were dissuaded fromdeding with All Care due to Muench's actions, as well
as to what extent attorneys were dissuaded from dedling with All Care.

920. Interpretingtheevidenceat trid, one could argue that the evidence does not show that Muench was
the sole cause of All Care's losses. Just asin MBF, numerous other factors could have played various
rolesin All Care’'s demise. Regarding Muench’'simpact, of the thousands of claims that passed through
All Care, Progressive handledfewer thantwo dozendams. Regarding other possiblefactors, shortly after
All Care arrived on the Jackson medica market, numerous competitors quickly followed suit. All Care
wasasubsdiary of Neuro-Diagnostics Associates, Inc. (NDA). Other NDA dinicswent out of business.
Infact, NDA had fifteen to twenty clinics operatingin1998. By January of 2003, only nineof thoseclinics

remained in operation.



921.  While numerous factors may have played various roles in All Care's demise, it requires no
assumptionto recognize that the evidence showed All Care' s clientele wasadmogt entirely patient referrals
frompersond injury attorneys. Evidence aso showed that attorneys decided to stop sending clientsto All
Care because of Muench’sactions, particularly Muench’ scommentsthat All Care was under investigation
by the state attorney genera and the medical licensure board. Evidence also showed that Muenchtold an
atorney that All Care wasillegdly practicing physicd therapy and mailed aletter to another attorney and
cdamed that All Care was unlawfully hilling for physicd thergpy, whenAll Caredid not. Findly, evidence
demonstrated that Muench told an attorney that All Caredid not employ physcdansthat were qudified to
practice medicine. None of these alegations were true and Muench, a best, could only reach those
conclusions through misguided and unfounded interpretations. At worst, Muench fabricated them.

922.  Thus, the evidence could lead a hypotheticd jury to conclude that Muench’ sactions caused harm
to All Care. But does that mean that the evidence was sufficiently presented to dlow the jury to creste a
far and gpproximate ca culaionof damages? Some could conclude that a survey of those atorneys who
referred clientsto All Care would have amounted to sufficient proof of quantifiable damages. Onepossible
interpretation of the evidence is that All Care's proof of damagesis not a sufficiently specific measure of
damages to carry aclam of tortious interference with business relations.

123.  However, All Care presented evidence that their largest referral source, Don Evans, made his
decisonto stop sending clientsto All Care largely due to Muench’ sactions and disclosures. Andy Stewart
testified that he referred his clientele e sawhere due to many factors, but manly because (1) he had such
a difficult time sattling cases with Muench and (2) Muench made such derogatory statements about Al
Care. Marc Pearsoncdled Muench’scriticiams and tactics “highly unusud” and testified that he stopped

sending his clientsto All Care because he “just didn't want the hassle” Accordingly, the record reflects

10



that Muench caused All Care’ slargest source of referrals, among others, to cease doing business with All
Care.

924. More problematic, any attempt to quantify All Care’ s losses, giventhe circumstances, canonly be
accomplished based onafair degree of speculation. Thereisno gauge by whichweor thejury can attempt
to cdculate any reasonably exact amount of lossthat resulted fromthe attorneys decisonsto direct clients
to other medical providers. Each atorney referrd that would direct aclient to All Care would be based
upondifferent factsor circumstancesthat led the dient to seek legd assstance. Consequently, each injury
would be specificdly varied fromthe next, requiring varied trestment and asmilarly varied fee. Each case
would require individud trestment without uniform costs. Accordingly, no sngular estimate could serve
asa“bagc charge’ or standard fee. Asareault, thejury couldonly act fairly by cdculating an approximate
amount of damages. As stated above, a party will not escape ligbility for lack of a perfect measure of
damages. MBF, 663 So.2d at 599. Causation must be as specific and certain as the nature of the
particular case may permit. Freeman v. Huseman Oil Int’l, Inc., 717 So.2d 742 (113) (Miss. 1998).
However, “the right to recover is not precluded by uncertainty regarding the exact amount of damages.”
Fred's Stores, 725 So0.2d at (144). "The evidence need only lay afoundationuponwhichthe trier of fact
can form a far and reasonable amount of . . . damages.” Id. (quoting Ham Marine, Inc. v. Dresser
Indusies., Inc., 72 F.3d 454, 462 (5th Cir. 1995)).

925.  Oneimportant consderationiswhether All Care presented evidence that Muench’ sclaims spread
among the legd community. While Evans only tetified that hethought he discussed his problems with Al
Care with other attorneys, one could conclude that, based on the notion that Evans did not tedtify as to
whom he talked to, did not identify how many lawyers he taked to and only thought he may have taked

to other atorneys, then All Care did not present sufficient evidence of decline inreferrals due to Muench.

11



However, if Progressive wanted to demonstrate any flawsin Evans' testimony, Progressve was freeto do
SO 0N Ccross-examination.

726. The weght of Evans testimony was a jury consideration, one that the jury certainly exercised.
Moreover, whether Evans comments spread among the legd community, asawhole, isirrdevant. The
proper consderationwould be whether Evans' comments spread among that group of lawyerswho would
need to refer clients to lien billing medicd providers. attorneys who operate onacontingency feebass on
behdf of dlients that lack the ability to pay for services until after resolution of their clams. Regardless,
Evans responded affirmatively, abet without conviction. Certainly Evans did not respond that he did not
gpesk about All Care with his colleagues.

927. No precedent indicates that calculating damages depends on perfect calculation, prediction,
exactness, or precognitive skill. Rather, the calculations should be exact aspossible. E.g., Freeman, 717
So.2d at (113). Perfection is not the intended line of demarcation. Thereis no perfect trid. Our system
of judtice is the best system that imperfect humans have developed. Caled upon to resolve disputes, we
use the jury sysem to alow citizenry to dlocatejustice asthe law permits. Here, the jury determined that
All Care proved sufficiently quantifiable damages. Whileit is not impossible that a jury could err, in this
case, the jury had enough evidence to quantify damages. Our sandard of review mandates affirming such
findings Wal-Mart Stores, 818 So.2d at (1116). By the nature of this case, any atempt to quantify an
exact measure of loss would have to be speculative inasmuch as the dams and dients are speculaive.
How could All Care possibly predict what injuries would “come through the door?” How could All Care
predict treatment for those speculative injuries?

128.  Whilethetestimony did not indicate that Muench caused dl of All Care'sbusinessfallure, there

was evidence that indicated Muench caused All Care to suffer damages, dbat the evidence did not
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demongtrate to what degree Muench caused All Care’ s demise and the amount was not necessarily exact.
Still, the evidence was sufficiently presented to dlow afair and approximate caculation of damages.

1. WHETHER THE TRIAL COURT ERRED IN ALLOWING THE DAMAGES TESTIMONY
OF DR. STAN SMITH TO BE HEARD BY THE JURY.

129. The subgtance of thisissue involves expert tesimony by Dr. Stan Smith. All Care presented Dr.
Smith’ stestimony on the dement of damages. Dr. Smith testified that All Care suffered a precise amount
of loss, beginningin1997. Dr. Smith predicted that over athirty year period, All Care sfuturelost income
would total $16,430,932, though the jury did not return a corresponding damages award.

130. Inthisfind issue, Progressive assertsthat the circuit court’ sdecisionto alow Dr. Smith’ stestimony
conditutesreversble error. Progressive further assertsthat Dr. Smith' stestimony (1) failed to connect All
Care's losses to Muench, (2) was based on speculation, (3) was based on demondiratively false
assumptions, and (4) bore no relation to the evidence. Progressive concludes that the circuit court’s
decison to dlow Dr. Smith’stestimony resulted in violations of Rules 402, 403, 702, and/or 703 of the
Missssippi Rules of Evidence. Admisson of expert testimony is within the trid judge's discretion.
Mississippi Transp. Con'n v. McLemore, 863 So.2d 31 (14) (Miss. 2003). We are mindful that, on
apped, the decision of atria judge regarding the admission or suppression of evidence will stand “unless
we conclude thet the decison was arbitrary and clearly erroneous, amounting to an abuse of discretion.”
Id.

131.  Dr. Smith tetified as an expert. At thetime of trid, the sandard in Mississppi for the admisson
of expert witnesstestimony wasthe “ genera acceptance” test. Fryev. United States, 293F. 1013, 1014

(D.C. Cir. 1923).! Expert testimony should be admitted only after atwo- pronged inquiry. M.R.E. 702.

1Since that time, the Mississippi Supreme Court adopted the rule as stated in Daubert v.
Merrell Dow Pharms.,, Inc., 509 U.S. 579 (1993), and as modified in Kumho Tire Co. v.

13



Firdt, the witness must be qudified as an expert because of the knowledge, skill, experience, training, or
education he or she possesses. 1d.; see also, Watkins v. U-Haul Int’l, Inc., 770 So.2d 970 (110)
(Miss.Ct.App. 2000). Second, the witness's scientific, technical, or other specialized knowledge must
assidt thetrier of fact. Watkins, 770 So.2d at (110). In order to meet this second prong, the expert's
methodology must have been “sufficiently established to have gained generd acceptance in the particular
fiddd towhich it bdongs” Comment to M.R.E. 702 (citing Frye, 293 F. at 1014).

132.  Progressive argues that Dr. Smith falled the first and second prongs of the M.R.E. 702 inquiry.
Progressive asserts that Dr. Smith is an expert in hedonic damages, while this case requires acalculation
of logt future net profits for acommercia enterprise. While it is true that Dr. Smith has qudified as an
expert in over one hundred cases regarding hedonic damages, and has written atext on the subject, Dr.
Smith's“primary” areaof expertise, S0 to gpeak, isirrdevant to thisissue. The rdevant inquiry iswhether
Dr. Smith’ stestimony is admissible under Frye and the Missssppi Rules of Evidence.

133.  “[A] theory or method is not generdly accepted whenitisuniqueto a particular Stuation, not taught
or discussed in courses or textbooks, ‘breaks new ground, and is not used by other practitioners in that
particular fidd.” McLemore, 863 So.2d at (140). While Progressive does not assert that computation of
logt future business profits is unique or groundbresking, Progressve does chalenge Dr. Smith's
methodology on numerous grounds. Progressive notes that Dr. Smith admitted that he had no idea why
All Care s business declined, and offered no opinionthat the decline was caused by Progressive. All Care

respondsthat Dr. Smith’s role was to establish damages slemming from Muench's actions, rather thanto

Carmichael, 526 U.S. 137 (1999). McLemore, 863 So.2d at 34. Sincethe Frye “generd
acceptance’ test was the controlling law at the time of trid, an examination of Daubert is unnecessary.

14



establishcausation of All Care’ sdecline. Just because Dr. Smith did not establish causation does not make
his testimony inadmissble. Dr. Smith testified as an expert witness to establish damages, not causation.

134. Progressve dsodamsthat Dr. Smith’'s methodology was unhelpful to the jury because Dr. Smith
undertook no researchto determine the number of medica clinics that the Jackson market could support,
or how many yearssuchadinic could operate. Further, Progressive assertsthat Dr. Smithwasexcessvely
liberd in cdculating All Care’s logt profits because Dr. Smith failed to congder mitigating circumstances
in ariving & his damagesfigure. Inessence, Progressive arguesthat Dr. Smithshould have been required

to discount thoselossesthat All Care suffered due to other factors that affected All Care’ sbusinessfalure.

135.  Whileit isproper to set off losses caused by other factors, it isProgressive sduty to present such
evidence, either through cross-examination or independent testimony and documentary evidence.
Accordingly, the jury, as finders of fact, bears the responsibility for caculating damages. Moreover, the
jury did not grant the damages figure that Dr. Smithderived. Rather, thejury granted sgnificantly reduced
damages. Itisnot outsdetheredm of possbility to view thejury’ sfindingsasther decison toweigh other
factors affecting the business sfailure againgt Muench'sliahility.

136. Progressive aso arguesthat Dr. Smith' stestimony was not rlevant and hepful to the jury because
Dr. Smitherred incondgdering All Care’ sweekly patient capacity and operating expenses. In finding fault
withDr. Smith’ sstated weekly patient capacity, Progressive arguesthat no testimony inthe record showed
that All Care actudly treated 275 patientsin a given week. However, All Care did present evidence that
indicated that it operated at that capacity, if only briefly. Thejury aso had an opportunity to scrutinize that
testimony againgt documentary evidence that demonstrated the number of patients that All Care actudly

treated.
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137.  Regarding the contention that materia facts must be sufficient in scope for the witness to form a
rational opinion, the documentary evidence, combined with Dr. Smith's testimony, was suffident for the
witness to formulate arationa opinion, especidly in light of the jury’ s amended damages figure.

138. A trid judge abuses hisdiscretionwhenhe dlowsan expert to testify while rdlying on data that was
not reasonably accurate. APAC Mississippi, Inc. v. Goodman, 803 So.2d 1177 (130) (Miss. 2002).
However, the supreme court qudified that proposition by defining why such data is not reasonably
accurate: it was provided by the plaintiff’s counsdl’ s estimates and not reflected on the plaintiff’ srecords.
Id. Here, the datawasnot entirely provided by plaintiff’ scounsd but wasreflected in the plaintiff’ srecords
aswell.

139.  Findly, Progressive asserts that Dr. Smith' stesimony was inadmissible under M.R.E. 403. Rule
403 of the Missssppi Rules of Evidence states that evidence, though reevant, “may be excluded if its
probative vaue is subgtantidly outweighed by the danger of unfair prejudice, confusion of the issues, or
mideading thejury. ...” M.R.E. 403. There can be no doubt that Dr. Smith’s testimony was preudicial
to Progressive. It would defy logic if All Care attempted to use an expert to demongtrate dameages if that
expert’ stestimony did not pregudice Progressive in someway. Still, that prejudice does not outweigh the
probative value of Dr. Smith’s testimony.

140. Progressve takes issue with Dr. Smith's assumptions and facts and the way they affected his
testimony. Inreaching the conclusion that Dr. Smith' stestimony did not assst thetrier of fact, Progressive
argues that a court must be wary because expert testimony based on speculative information may convey
an impression of exactness where ajury’s common sense is less available than usua to protect it. Tyger
Constr. Co. v. Pensacola Constr. Co., 29 F.3d 137, 145 (4th Cir. 1994). Progressive argues that the

trid judge abdicated his role as a gatekeeper because a party may not assume facts not in evidence or
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unsupported by the evidence or omit materia undisputed facts as abasis for arriving at anexpert opinion.
Magnolia Hosp. v. Moore, 320 So.2d 793, 799 (Miss. 1975). Asdiscussed above, Dr. Smith could not
provide an exact, unequivocaly quantifiable amount of damages because All Care's fees would vary
according to a patient's necessary treatments. Moreover, if Progressve would have presented
contradictory or impeachment evidence, through Dr. Smith or its own expert, any inconsstencies would
have cometo light. At any rate, the jury applied their judgment and adjusted the damages to conform to
the amount they deemed appropriate.

141. Progressive pointsout that All Care sought to prove Muenchwas the sole cause of ther damages.
It requires no assumptionto concludethat evenif the jury falled to find that Muench was the sole cause of
All Care'sloss, thejury could ill find that Muench was at least a cause or evenasgnificant cause of All
Care's demise. Regardless, there was sufficient evidence to lead the jury to its concluson. Especidly
when, based onthe nature of the case, it seems impassible to arrive at anascertainable leve of approximate
damages. Further, it is not “certain” that the jury afforded Dr. Smith’s testimony undue weight, nor was
thetrid judge's decision clearly erroneous, amounting to an abuse of discretion.

142.  Dr. Smith'stestimony was the only specific damages testimony. If Progressive had an expert that
could contradict Dr. Smith's vauation, it should have presented that witness. Progressive was free to
cross-examine Smithand impeachhistestimony. This Court should hesitateto creste precedent that alows
for reversble error where one sde disagrees with the other sde’'s methodology in calculating damages.
Rather, it is an attorney’ sduty to impeach an adversaria damages witness, or cast doubt on his testimony
with one' s own expert, rather than clam “the jury got it wrong” in an gpped. Sufficeit to say, we affirm
thetrid judge s decison to admit Dr. Smith’ s testimony.

143. THEJUDGMENTOFTHEHINDSCOUNTY CIRCUIT COURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.
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KING, CJ., LEE, P.J. AND MYERS, J., CONCUR. IRVING, J., CONCURSIN
RESULT ONLY. GRIFFIS,J.,DISSENTSWITH SEPARATEWRITTEN OPINION. ISHEE,
J.,CONCURSIN PARTAND DISSENTSIN PARTWITH SEPARATEWRITTEN OPINION
JOINED BY CHANDLER, J., AND GRIFFIS, J., JOINS AS TO ISSUES Il AND IlI.
BARNES, J., NOT PARTICIPATING.

GRIFFIS, J., DISSENTING:

144.  Withmuch respect for the mgority, | must dissent. | am of the opinion that this case should be
reversed and rendered.

l. Whether All Care failed to prove that Progressive Defendants acted with a
maliciousintent to harm All Care’ sbusiness, without alegitimatepurpose or
justifiable reason.

145.  All Care had the burden to prove that Muench’s actions:

@ were willful and intentiond,

(b) were caculated to cause damage to All Care' s lawful business,

(© were without right or judtifiable cause (which conditutes mdice); and

(d) caused actual damage and loss.

MBF Corp. v. Century Bus. Comm' ns, Inc., 663 So. 2d 595, 598 (Miss. 1995). Here, there was no
legdly sufficient proof on severd of the dements.

146. All Carefaled to prove that Muench's actions were calculated to cause actual damage and loss
to All Care's lawful business and that those actions were without right or justifisble cause. Hopewell
Enter., Inc. v. Trustmark Nat'l Bank, 680 So. 2d 812, 818 (Miss. 1996). No tortious interference can
occur if the defendant's conduct had a legitimate, employment-related objective. 1d. at 819. So long as
the defendant undisputedly has alegitimate businessreason for becoming involved inthe plaintiff'sbusiness,
thereis no tortious interference. 1d.

147.  All Care damstha Muenchcriticized its practices and sought reductions of its bills for the benefit

of Progressive sinsureds. It wasan integra part of hisjob as an insurance adjuster to evaluate clamsand

conduct settlement negotiations. Thefact that Muench'sactionsmay haveinconvenienced or cost All Care
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money Smply does not make those actions unlawful. See Hall v. Mid-America Dairymen, Inc., 727 So.
2d 776, 779 (115) (Miss. Ct. App. 1999) (finding that “[a]lthough Mid-America’s new policy may have
had an adverse economic impact on H& H, there has been no showing that the measure was in any way
unlawful”).

148. Itisaroutine, indeed expected, practicefor an insurer to question whether medica treatment and
claims are reasonable and necessary under the circumstances of each case. To seek the reduction in the
amount of medica clams by identifying problemswith medica hills and to ask an atorney to reduce the
amount requested is an expected, legitimate and judifidble part of the claims adjusting process. Certainly,
Muench was proficient a hisjob. The attorneys he dedlt with recognized this, and each attorney testified
that they eventualy settled their daim with Progressive.

149. Muench'scriticismof All Caré's business practices does not support afinding of maliciousintent.
There was no evidence of a ddiberate effort by Muench to damage or injure All Care. Indeed, Muench
settled each and every All Care dlaim he handled. According to the testimony of the attorneys, Muench
made fair offers on each and every All Care clam. All Care accepted reduced payments in these cases.
150.  The mgority incorrectly concludes that Muench’s comments went well beyond his role as an
insurance adjuster. The mgority finds that Muench aleged that All Care was under investigation by the
state attorney generd, and it was not. The deposition of Linda Flowers, an adjuster for Nationwide,
indicates that Nationwide referred All Care for investigation by the National Insurance Crimes Bureau
(“NICB”), an industry trade organization. According to the deposition of Jerry Davis, aNI CB agent, the
NI CB investigationwasjoinedwithanFBI investigationof NDA, All Care’ s parent corporation, and Ralph

Smdll, its principa owner. Thetrid court judgedid not allow thejury to learn of thisinvestigation. Indeed,
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there may not have been aninvestigationby the State attorney genera but there was aninvestigationabout
NDA and its business practices.

151. Next, the mgority finds that Muench told an attorney that All Care illegdly practiced physical
therapy whenit did not practice physical therapy at dl. Theevidence contradictsthisfinding. All Carehdld
itsdf out to be aphysicd rehabilitation clinic. Physical rehabilitation includes physicd thergpy. Nathanid
Randol ph, who was accepted by the trid court as an expert witness, tetified as follows:

Do you know what physica medicineisasit relates to physica therapy?

Yes, gr.

Tdl us about thet.

Physicd medicine and rehabilitation is the name of thefield. 1t'sa medicd fidd.

It focuses on restoring function. In patientsthat have disabilitiescaused by injury,

disease, catastrophic events such as strokes, paraplegics, amputees, traumatic
brain injury, those type of patients, those they’ re treated with physical measures.

>0 >0

The physica measuresare used inthe treetment of physical medicine patients are
implemented by the physica thergpist.

How does physicd thergpy relate to physical medicine and rehabilitation?

It's the same thing except you have a physical thergpist who is an dlied hedlth
professond. We are concerned with restoring function. We use physical
messures and we usethose physical measures, whichwould be the moddities, as
well as exercise activities.

> O

152.  Randolph further testified that physical medicine and rehabilitationisthe same as physicd therapy.
Specificaly, Randolph stated, “[p]hysicad medicine treatment is physicad thergpy treatment. Physica
therapy treatment is physica medicine treetment. Physical medicine is a category under which physica
thergpy fdls and the term over the years has become physical therapy as part of physical medicine and
rehabilitation.” Thus, despite acontention to the contrary, asaphysica medicine and rehabilitation facility,
All Care practiced and therefore billed for physical therapy.

153.  All Care practiced physica therapy and billed for physicd therapy services, yet it did not employ

licensed physica therapists. Ingtead, All Care employed medical assstants, none of whom were licensed,
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to asss physcians. InMississppi, only licensed physica therapigts, or licenced physicd therapist assstants
under the direct supervison of alicensed physica therapist, may provide physical therapy services. See
Miss. Code Ann. 88 73-23-35 - 73-23-39 (Rev. 2004). Thus, Muench’s comments were indeed
accurate.

154. The mgority dso finds that the physicans employed by All Care were dl licensed to practice
medicine. Itistruethat All Care’ sphysciansweredl licensed. However, the physicianswere not licensed
in the area of physicd medicdne and rehabilitation. All Care made no effort to find physicians with
experienceintresting soft tissue injuries. Instead, All Care solicited doctors, any doctors, viaamassmal-
out sent to every licensed physician in Missssppi. The mass mail-out encouraged physicians of dl
gpecidties to gpply. Sylvester York, a former employee of All Care€'s parent company, testified that
“[anybody that had a medical degred|,] that had M.D. infront of their namewasokayto hire. . .. Itdidn’t
matter. Aslongasyouwas[sc] anM.D. youcanwork at any of our physica medicine and rehabilitation
centers.”

155. All Care's phydcians were typicaly trained in areas unrelated to physica medicine and
rehabilitation. For ingtance, Dr. William Jefferson Bell, who received his medical degree in 1951, was a
“semi-retired” anesthesiologist before going to work for All Care. Also, Dr. Oliver W. Cunningham, who
received his medical degree in 1976, made disability determinations for the V.A. and Socia Security
Adminigration prior tohiswork at All Care. Infact, All care did not train or evauate the performance of
its physicians,

156. Therewassubstantia evidence to suggest that Muench’s comments were justified and not based
on some “misunderstanding” or “unfounded interpretation.” Contrary to the mgority’s conclusion, there

was sufficient evidence to support Muench's criticiam. | fail to see how factually correct criticisms of a
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medica provider by an insurance adjuster, who standsin an adversaria relaionship to that provider, can
be viewed as evidence of mdice.

157. Becauseinsuredshave alegitimateinterest innot paying morefor dams thanisjustified, Meunch's
effort to reduce the amount of medica bills was not "without right or judtifisble cause Hopewell Enter .,
Inc., 680 So. 2d at 818. Thus, even if Muench's actions inconvenienced All Care, caused it to revise its
billing practices, or even cost it money by causing it to recover less than one hundred percent (100%) of
some of the medica charges submitted, this conduct was not tortious interference with business relations.
Muench'sactions were infurtherance of Progressive'slegitimatebusinessinterest and were anintegrd part
of settling dams on behdf of itsinsureds.

158. | am of the opinion that there was not sufficient evidence to establish that Muench acted with
maliciousintent. | disagree with the mgjority onissuel. | would reverse and render.

1. Whether All Care failed to prove that the Progressive Defendants
proximately caused quantifiable damagesto All Care.

159. 1 join Judge Ishee' s separate opinionastoissue I, and | dissent fromthe magjority. Neverthdess,
| offer additiond reasons for my dissent.

160. The mgjority incorrectly finds All Caré's proof of damages sufficient. A plaintiff in a tortious
interference case must prove his damages with specificity. Fred's Sores of Mississippi, Inc. v.M & H
Drugs, Inc., 725 So. 2d 902, 914 (143) (Miss. 1998). It is not enough to show that the defendant's
actions negatively affected the plaintiff'sbusiness. 1d. Reather, a plaintiff must proveitslog profitswith as
much detail as possible and must establish that these damages were caused by the defendant. 1d.

61. Overtwo hundred attorneys referred patientsto All Care. However, All Care presented evidence
from only four of the attorneys. No other evidence of causation was presented. None of the attorneys

provided any evidence of the income that would have been generated by All Care had they not dedlt with
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Muench. None of the attorneys, or any other witness, ruled out other possible causes of All Caresdecline
in business. There was no other tesimony from which a jury could have found that Muench’s actions
caused All Careto lose business. There was no other evidence fromwhichajury could have determined
the amount of losses caused by Muench.

162. All Carecloseditsdinicinduly or August of 1997. After oneweekend, All Care’ s parent opened
another clinic, East River, in anearby location. The East River clinic was opened for the purpose of
replacingtheAll Care dinic. East River began seeing the same patients, empl oyed the same personne, and
evenused some of the same equipment asAll Care. East River wasin operation a thetime of trid. Thus,
at the time of trid, through East River, NDA was conducting the same or smilar business for which it
complainsthat it lost through the closing of All Care.

163. Fromdl of the evidence, | fall to see how All Care carried its burden on the dement of “actud
damage and loss.” | agree with Judge Ishee that thisissue requires that we reverse and render.

[1l.  Whether thetrial court erred in allowing the damages testimony of Dr. Stan
Smith to be heard by the jury.

164. 1 join Judge Ishee' s separate opinion as to issue |11, and | dissent from the majority. | offer
additional reasons for my dissent.

165. Dr. Smithwas All Carés only witnessondamages. However, histestimony failed to connect All
Care'sbusnesslossesto Muench. Smith'stestimony was not based on any expertisein medicd dinicsthat
treated soft tissue injuries; it was not based on research specific to the economics of medicd dlinics; and
it was not based on market research to determine the number of dinicsthe Jackson market could support
or how many years such aclinic could be expected to operate.

166. Ingtead, Smith'stestimony wasbased ona series of whally unsupported assumptions. It waswildly

speculative. Smith's testimony ignored the actud number of All Care patients, its actud expenses, and
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other factorsthat undoubtedly affected its profitability, suchasincreased competitionand NDA’ sdecision
to open East River, a successor clinic across town.

167. Anexpert'stestimony that ignores contradictory evidenceisinadmissible and cannot support a jury
verdict. APAC-Mississippi, Inc. v. Goodman, 803 So. 2d 1177, 1184-85 (1129-30) (Miss. 2002);
Hickox v. Holleman, 502 So. 2d 626, 638 (Miss. 1987) (overruled onother grounds). Expert testimony
based on assumptions without factua foundationis often excluded under Mississppi Rule of Evidence 403
because of its undue prejudicia effect and potentia to confuse the jury. Since Smith's opinions and
testimony were based on unfounded assumptions and speculation, the admission of such evidence was
unduly prejudicia to Progressive. Therefore, | am of the opinion that the mgority isincorrect to affirm on
thisissue. | would reverse and render onissue lll.

ISHEE, J., CONCURRING IN PART AND DISSENTING IN PART:

168. | agreewith the mgority’s decison that this Court should affirm the verdict infavor of All Care as
to the issue |, the issue of mdidous intent. However, | musgt respectfully dissent from the mgority’s
determination asto issues |l and I11.

l. Whether All Care failed to prove that Progressive proximately caused
guantifiable damagesto All Care.

169. Themgority disagrees with Progressive’ s assertion that All Care falled to prove that Muench's
actions caused quantifiable damagesto All Care. The damagesthat All Care attempted to show at trid
were primarily supported through the testimony of four attorneys out of the more than two hundred who
referred patientsto All Care. Furthermore, Progressive assertsthat even if damages could beinferred from
the testimony at tria, there was no evidence presented from which ajury could determine the amount of

damages incurred.
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170. The standard for proving the eements of causation and damages in a tortious interference are
clearly established inMississppi law. MBF Corp. v. Century Bus. Communications, Inc., A Subsidiary
of Century Telephone Enterprises, Inc., 663 So. 2d 595, 598 (Miss. 1995). In MBF Corp., the
Mississppi Supreme Court found that the actions of aformer MBF employeelater employed by Century
“went far beyond the redm of legitimate competition, induding the salesmen’ actions of sdlling supplies on
behdf of Century while ill under the employ of MBF, the removad of customer files and inventory from
MBF, the remova of customer filesand inventoryfromthe premises’ and “informationspread to customers
by Higginbotham that MBF was closing its Jackson branch.” MBF Corp., 663 So. 2d at 599.

71. The plantiffs in MBF Corp. appeaed the trid court’s decision granting a motion for directed
verdict in favor of Century for MBF sfailure to prove the elements of tortious interference. Inreversang
thetria court, the Supreme Court of Mississippi concluded that “IMBF met the burden of proof needed to
edtablish aprima facie case of damages, which includes showing that the financid loss was caused by
Century’s behavior.” 1d. In reaching this decison, the court cited MBF' s introduction &t trid of financid
gatements evidencing adeclinein income. Id.

72. Jugtasin MBF Corp., the attorneys for All Care admitted quarterly hilling summearies, payment
summaries, and referra summariesinan effort to prove damages at trid. All Care assertsthat MBF Corp.
gtands for the proposition that “a prima facie case of damages was established when a company showed
only that its competitor performed unlawful acts and that subsequently the plaintiff’ s profits and customer
trade sharply declined, as proven by financiad statements.” In short, All Care asserts that showing amere
loss of busness and referrds is sufficient to establish loss and causationdue to the actions of Progressive.
173.  The postion taken by All Care gppears to be an oversmplificationof the decisonin MBF Corp.

In MBF Corp., the court held that the proffer of financid statements done, but especidly when viewed in
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conjunction with other evidence, was enough to evince damages such that MBF should have survived a
motion for directed verdict. MBF Corp., 663 So. 2d at 590. However, to say that financid statements
done are auffident to survive amotion for directed verdict isone thing. To say that such statements are
proof that agivendefendant has caused the losses shown on a given statement, sufficient to prevail at trid
onaclam of tortious interference, is another. To hold as such would be to ignore the rest of the court’s
discusson in the MBF Corp. case.

174.  In MBF Corp., the Mississppi Supreme Court reaffirmed the requirement that the plaintiff in a
tortious interference case carries the burden of establishing “ actua damage and loss.” I d. at 598. The court
inMBF Cor p. elaborated uponthe extent to whichdamages mugt be soedificaly provenwhenit wrote that
a party “will not be able to escape lidhility because of the lack of a perfect measure for damages . .
.Therefore, a reasonable basis for computation [of damages] and the best evidence which is obtainable
under the circumstances of the case, and which will enable the trier of fact to arrive at afar approximate
estimate of lossis sufficient proof.” MBF Corp., 663 So. 2d at 599 (dting (Koehring Co. v. Hyde
Constr. Co., 254 Miss. 214, 251, 178 So. 2d 838, 853 (1965)). In reaching a “fair and approximate’
edimate of loss, the court in MBF Corp. recognized that other factors, “such as the loss of two key
sdesmen, and the fallure to hire additiona g&ff to replace them, may have aso contributed to MBF's
financid ruin, that isaquestionfor the finder of fact to determine after aful trial onthe merits” I1d. Assuch,
the court reversed the directed verdict and remanded the issue of damagesto the crcuit court. MBF Corp.,
663 So. 2d at 600.

175. Thequestion of the sufficiency of All Care's financid statements, as wdl as the weight of “ other
factors,” primarily in the form of the testimony of four persona injury atorneys to establish causation at

trid, provide the operative nucleus of Progressive’ s argument on apped. Progressive argues.
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All Care' s proof on causation and damages was limited to anecdota evidence from four

attorneys (out of more thantwo hundred attorneys who referred patientsto All Care), and

billing and payment summaries that showed adecrease in All Care' s patient inventory and

receivables between 1995 and 1997. But All Care provided no proof to link the effects

of Muench’ sconduct withthese four attorneys to any quantifiable part of the declinein All

Care s business. There was smply no evidencefromwhichajury could find that All Care

lost any particular number of patients, or any amount of income, as aresult of Muench's

dedlings with Charlene Priester, Andy Stewart, Don Evans, or Mark Pearson.
Inshort, Progressive arguesthat the losses shown on All Care' sfinancid statements show that the business
was failing badly months before the most egregious of Muench’s actions, if his actions canbe couched in
such terms when compared to the actions of the defendantsin MBF Corp., and that the testimony of Al
Care switnessesis not sufficient to establishevena“far and approximateloss’ as required by MBF Corp.
Fndly, Progressive assertsthat a survey of the 200 attorneys who referred clientsto All Care could have
easly been used to establish how many attorneys were dissuaded from deding with All Care due to the
actions of Muench, aswell asto what extent.
776. All Carerdiesupon Fred' s Stores of Mississippi, Inc. v. M & H Drugs, Inc., 725 So. 2d 902,
913(136) (Miss. 1998) to suggest that the financid statementsin evidence at trid, dong withthe testimony
of a handful of personal injury attorneys, more than suffices as an adequate showing of causation and
damages. InFred sSores, aformer employee of Super D pharmacy took alist of pharmacy customers
and their spending higtories and sent targeted mailings in an effort to induce the customers to switch to
Fred's. Fred' s Store' s of Mississippi, Inc., 725 So. 2d at 904-05 (1 2). At trid, Super D entered into
evidencealig of 150 customerswho had moved to Fred’ s and how muchmoney they had spent at Fred's.
Id. at 913 (137). Onapped, Fred’ sargued that customers on thelist should have tetified that they chose

to shop at Fred' sinstead of Super D because of the |etters sent by the former employee, and that the list

of customerswas inauffident proof of proximate cause. Id. at 912 (1 34). InFred’ sSores, theMissssppi
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Supreme Court held that no testimony was required from past customersasthe list in evidence consisted
of “hard proof” of the busness financid losses. Id. at 913 (1 37).

77. Theexploration of the sufficiency of the financid and attorney referrd statements offered by Al
Care is of paramount importance in the case before this Court. The lig of customers in Fred's Stores
illugrated precisely which customers ceased to use Super D in favor of Fred's Stores, and the exact
amount of business lost from each customer, thus sufficing as “hard proof” in the eyes of the court. 1d.
What is clear fromthe exhibits submitted by All Careét trid isthat the numbersof clientsvisting All Care,
the amount billed in dollars, and ultimately All Care' s prafitability, plummeted precipitoudy after the fourth
quarter of 1995. What these exhibits clearly do not show, as All Care asserts, isthat the losses sustained
prove sufficently that Muench is the sole cause of the losses. Clearly, the evidence presented by All Care
fdlsfar short of the “hard evidence” presented in Fred's Sores. In fact, the exhibitscan hardly be said to
be utilitarian in determining to what extent Muenchisresponsible for any quantifiable portion of the shown
losses, that would be ussful to thetrier of fact, asrequired in MBF Corp.

178. Jugt asinMBF Corp., numerous other factors may be fairly assumed to have played various roles
inthe demise of All Care. Inregardsto theimpact of Muench, itisilluminating to notethat of the thousands
of dams that passed through All Care, Progressive handled fewer thantwo dozenclams. Testimony from
various sources, discussed infra, showsthat All Care' s billing practices gave cause for an incressed leve
of scrutiny on the part of numerous insurance companies. It is gpparent from the record that the posture
of various local insurance companies toward All Care became increasingly combative. This negative
environment is best highlighted by an incident whereby All Care had a Nationwide adjuster arrested for

dlegedly trespassing at the clinic.
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179.  Alsoof importinthe demise of All Careisthe fact that shortly after All Care arrived onthe Jackson
medica scene, competitors such as the PM&R Clinic, Lakdand Physician’'s Group, and the Lane
Foundation quickly followed suit. All Care was a subsidiary of Neuro-Diagnostics Associates, Inc.
(“NDA"). Clinicsinthe NDA family faired, on the whole, little better than All Care. The record reflects
that NDA had fifteen to twenty dinics in operation in late 1998. However, by January 2003, only nine
remained.
180. A closeexaminationof the tesimony of thefour personal injuryattorneysisilluminginginevauating
whether ajury could have placed dl or any part of the impetus for All Care's demise on the shoulders of
Muench and Progressive. Attorney Evans testified on direct examination:

Every timeI'd have a case with him [Muench] it would take me thirty minutes argument

every time and just wear me out. So, as aresult, from al his conversations and dl of the

battle, 1 finaly concluded that | just couldn’t send any more clients up there.
However, on cross-examination Evans conceded that he al so had problems with Allstate and Nationwide,
and that those problems aso affected his decisionto stop sending clientsto All Care. Furthermore, Evans
admitted that the other insurance companies made smilar complaints as had Muench, and athough
Muench's criticisms were those that stood out in his mind, those criticisms may have been judtified.
181. Attorney Priester acknowledged on direct examination that, in her deposition from a prior case,
she stopped sending clientsto All Care due to the problems she had withMichael Muenchand Progressive,
and the problems that she understood she was “ going to have with al other insurance companies.” She
further testified that Muench indicated that he “didn’t think very much of thisdinic” and that “he thought
they were under investigation.” However, on cross-examination Priester admitted that she settled her claim

with Muench for afair figure, and that she never discussed her conversations with Muench with anyone.
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Findly, Priester testified that she was not areferrd source for All Care, and that any clients who went to
the clinic did so on their own.

182.  Attorney Stewart settled hislone case involving Muench and All Care. Stewart testified ondirect
that the reason he ceased sending clients to All Care was “acombination of alot of factors but the main
reason was the fact that we were having such a difficult time settling cases with Progressive Insurance
Company and thair adjuster, Mike Muench, and things that he was telling me about that dinic, we decided
that it was best just to stay away.” On cross-examination Stewart conceded that the arrest of Nationwide
adjuster Linda Flowers was another “smdl” factor in leaving All Care off of his“ord” lig of medicd
providers, as wel. Stewart aso acknowledged that the nature of his practice had moved away from
persona injury litigation, and that other “lien hilling” dinics had entered the Jackson market which
subsequently gppeared on hislist of suggested medicd clinics.

183.  Attorney Pearson tedtified that after only one clam involving Muench and All Care, Muench's
conduct was such that he would no longer send clients to the clinic. On cross-examination Pearson
admitted that other reasons existed for hischoiceto end referrasto All Care. Like Attorney Stewart, the
nature of Pearson’s practice shifted away from persond injury “car wreck” clams.

184. After examining the evidence presented &t trid, it seems clear that the jury could have found that
the actions of Muench and Progressve caused some manner of harmto All Care. The question then
becomes whether the evidence was sufficiently presented to dlow the jury to creste a “fair and
gpproximate’ caculation of damages as required by MBF.

185. Takenmost favorably to All Care, the evidence at trid wasinsufficently “ approximate”’ to establish
the dement of damages. 1t bearsrepesating that thelosses shown on paper by All Care, whether in absolute

dollars or number of referrals, are inauffident on ther own to dlow All Careto prevail on their tortious
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interferencedam. Furthermore, thetestimony of All Care’ switnesses, while perhagpsindicating someloss
to All Care asto those individuds, is insufficent in bolstering the loss statements such that they become
“hard evidence’ of causation.

186. Progressiveiscorrect initsassertionthat stronger evidence wasrequired, and not incidentaly, was
reedily available. 1t is clear that there was no need to parade al 200 referring attorneysto the stand, as
indicated by Fred's Stores. However, a survey of dl of the attorneys, through interviews or affidavits,

would have dlowed testimony regarding the impact of Muench's actions on attorney decision making.

Such asurvey, readily available, would have alowed the trier of fact to reach an infinitdy more “far and

approximate” determination of the losses caused by Muench.

187.  Without such evidence, the connection between Muench'’s actions and the losses accrued by Al

Care becomes so tenuous that to place the blame upon it for the failure of the entire ventureis, to my mind,

manifedly unjust. Thetestimony of All Cares witnesses was dso insufficient for two reasons. First, when
taken in the light most favorable to All Care, the testimony at trid shows some loss suffered by All Care
due to Muench'srole asa“magor factor” in each of the attorney’ s decision to stop referring to All Care.

However, evenasto thesefour attorneys, no specific measure of damages was presented by All Care due
to the loss of the attorney’s referra business. All Care could have easily shown the total number of
referrals logt fromthe four attorneys, and thus shown a sufficiently approximate measure of damages such
as to satisfty MBF Corp. Ingtead, All Care attempted to show that the four attorneys sufficently
represented the entire class of referring attorneys, and that such testimony, in conjunction with All Caré's
business satements, was sufficient for the purpose of establishing causation and damages. The argument

of All Care is, in essence, that the loss of referrds from four attorneys, without further “hard proof,” is

sufficient to show the failure of the entire business as witnessed on paper. Thistheory is dubious at best.
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188.  Second, All Care attempted to show throughits testimony that Muench’ s assertion regarding All
Care spread through the attorneys of greater Jackson by word of mouth, thus broadening the losses
suffered by the medica center. Attorney Priester never discussed her conversations with Muench with
anyone, and thus her testimony clearly contradicts All Care’s contention that Muench's actions spread
beyond her angle conversation.  Attorney Stewart continued to send clients to All Care after his single
dam with Muench. Nether Stewart nor Pearson testified that either discussed his conversations with
Muench with any third party.
189. Hndly, Attorney Evans, provided scant support for All Care’s assertion as well. Evans was
questioned about his discussions with other attorneys asfollows:

Q: Did youever have any discusson with any of you colleeguesinthe practice of law

in this area that were handling persond injury cases about problems you were
having with All Care?

A | think | did.
Inother words, Evans did not tegtify asto whomhe may have talked, did not identify any particular number
of lawyers withwhom he may have discussed All Care, and infact, only thinkshe may have talked to other
lawyers about his problems with All Care. Such testimony clearly cannot support the contention that
Muench's assertions actudly spread throughout the legal community.
190.  Hndly, proof on causationmust be as specific and certain * asthe nature of the particular case may
permit.” Freeman v. Huseman Oil Int’l, Inc., 717 So. 2d 742, 746 (1 13) (Miss. 1998). Although easly
presentable, no testimony or evidencewas put forthat trial fromwhich the jury could find an gpproximeate
dollar amount lost by the decision to stop utilizing All Care on the part of persond injury attorneys.
Furthermore, no testimony or other evidence was presented by All Care to show if the rest of All Care's

business failure could be attributed to Muench and Progressive. For thisreason | must respectfully dissent
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from the mgority’s holding that the proof at atrial was sufficient under the precedents established in the
MBF Corp., Fred's Stores, and Huseman Oil cases. | would hold that the verdict was against the
overwhelming weight of the evidence.

. Whether the trial court erredin allowing the damages testimony of Dr.
Stan Smith to be heard by thejury.

191.  Atthetimeof trid the Sandard in Missssippi for the admission of expert witness tesimony was
the “ generd acceptance’ test. Fryev. United Sates, 293 F. 1013, 1014 (D.C. Cir. 1923). Progressve
asserts that the admission of Dr. Smith's testimony at trial congtitutes reversible error under the Frye
standard. Progressive further assertsthat Smith' stestimony failed to connect All Care' s lossesto Muench,
was based on speculation and demonstrably fase assumptions, and bore no relation to the evidence in
violation of M.R.E. 402, 403, 702, or 703 for admisshbility of expert testimony. Mississippi Transp.
Comn7' nv. McLemore, 863 So. 2d 31, 35 (11 7) (Miss. 2003).

192. Dr. Smith's area of specidty is in tegtifying regarding hedonic damages. In fact, Dr. Smith has
qudified asanexpert inover 100 cases regarding hedonic damages and has written atext on the subject.
Progressive correctly assertsthat this case, requiring acalculationof lost future net profitsfor acommercia
enterprise, obvioudy doesnot involve Smith’ s primary area of expertise. However, any discussion of Dr.
Smith'sarea of expertise, or discusson of casesinwhichhis methodology has beendlowed or disallowed
in regards to hedonic damagesiis, as All Care assarts, irrdevant.

193. What isrdevant to our inquiry is whether Dr. Smith’s testimony in thetrid court was admissble
under Frye and the Mississippi Rules of Evidence. Aswe have stated, supra, the testimony of Dr. Smith
must pass muster under the “genera acceptance” test aslaid out in Frye. Frye, 293 F. 1013 at 1014.
More specificdly, “atheory or method is not generdly accepted when it is unique to a particular Stuation,

not taught or discussed incourses or textbooks, ‘ breaksnew ground’ and is not used by other practitioners
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in thet particular fiedld.” Mississippi Transp. Comm'n, 863 So. 2d at 42. In the case at hand, it cannot
be sad generdly that the mere computation of lost future business is somehow unique or breaks new
ground. However, the assumptions and facts that are the basis of Smith’ stestimony are of concern asto
the efficacy of Smith’s methodology. Also of concern is whether his testimony was relevant and assisted
the trier of fact under M.R.E. 702.

194. Progressive chdlenges Smith’'s methodology on numerous grounds. Progressive correctly points
out that Dr. Smith admitted that he had no ideawhy All Care’ sbusinessdeclined, and offered no opinion
that the decline was caused by Progressive. However, Dr. Smith did testify that All Care suffered aprecise
amount of losses beginning in 1997, and he extended his estimate ogtensibly for thirty years. Moreover,
Progressve argues that Smith, while offering no evidence or opinion on causation, aso gave no
consderation to the only proof of actual losses that Muench's conduct may have caused, namely the
testimony of atorneys Priester, Stewart, Evans, and Pearson. [n short, Dr. Smith, in estimating that All
Care's future logt income of thirty years would total $16, 430,932, relied Smply on the information
provided to hm by All Care's sole shareholder, and attributed the entire failure of the business to the
actions of Muench. All Care responds that Smith’ s role was smply to establishdamages semming from
Muench's actions, but not to illuminate the cause of that decline. Considering the dearth of causation
evidence provided prior to the tesimony of Dr. Smith, All Care’ sargument isnot well taken. Assuming for
the sake of argument that All Care had presented sufficient causation testimony to show damages prior to
the testimony of Dr. Smith, it is clear that All Care's argument that Muench was the sole cause of its
business's falure is patently spurious. Such an argument is blatantly transparent, and to dlow such an
argument to prevall would be avadt injustice. Again, assuming that the prior witnesses had shown some

measure of damages, ther testimony could not support All Care s far-fetched contention that Muench’'s
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actions were the sole cause of All Care’ sdemise. Dr. Smith should have been required to discount losses
suffered by All Care due to other factors clearly affecting the business sfailure.

195.  Incontending whether Dr. Smith’ stesimony wasrelevant and assisted the trier of fact, Progressive
further argues that Dr. Smith undertook no research to determine the number of medica dinicsthat the
Jackson market could support, or determined how many years such a dinic could operate. All Care
responds that Dr. Smith testified that he had assumed that there was competition in Jackson, just not
enough to keep All Care operating at full capacity. Again, All Caré sargument is not well taken with this
judge. Itisclear fromAll Care' s own business records that any competition was enough to keep All Care
from operating at full capacity. Smith failed to account for other potential sources for All Care's lost
income, or from the mitigation of damages that ensued from the reopening of subgtantiadly the same clinic
under anew name.

196. Inconcocting hislost profit figure, Dr. Smith assumed that All Care would run at top capacity and
would recelve 275 patientsper week. Thisfigurewas, accordingto Dr. Smith, merely what Dr. Smith “just
arbitrarily defined in discussion with Mr. Smdl that would be about the pesk that he would have
anticipated.” There is no testimony in the record that All Care ever did, or did not, actudly trest 275
patientsinagivenweek. However, an examination of All Care’ srecordsand thetrial transcript showsthat
All Care' s average weekly clientele volume pesked at between 156 and 174 clients. This figure is a far
cry from the 275 weekly client figure proposed by Dr. Smith, and should have raised the scrutiny of Dr.
Smith’ smethodology as any assumption made must be grounded on afar summationof the materia facts
in evidence and those materid facts must be sufficient in scope, for the witness to formulate a rationa
opinion. Missssippi Transp. Comn'n v. McLemore, 863 So. 2d at 36 (1 8) (citing Hickox ex rel.

Hickox v. Holleman, 502 So. 2d 626, 638 (Miss. 1987)).
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197.  Progressive argues that while Dr. Smith wasextremdy liberd in caculating the number of patients
that All Care expected each week, he conversdy utilized expense figures that were conservative at best,
and congtituted an example of deceptive low balling at worst. For example, Progressive argues that Dr.
Smithassumedthat All Care’ srent would cost $28,000 annudly, wheninfact All Care’ srent in1995done
was $78,000. Dr. Smith assumed telephone bills would cost about $6,000 per year, when All Care's
1995 phone chargestotaled $24,656. Dr. Smith explained on cross-examination that snce All Carewas
part of afamily of medica providers, any disparity between his numbersand those on All Care’ stax forms
was because “ sometimes one company would pay the expense[s| on behdf of another.” Whileit isclear
that All Care covered the negative of some expenses of its affiliates, thereislittle evidence to conclude to
what extent All Care did so, and therefore there is little evidence to substantiate or denigrate the above
expensefigures. It isinteresting to note that All Care’ s habit of paying the expenses of its underperforming
gster- dinics may have atributed to its uiimate demise, a point not touched upon or explored by
Progressive on appedl.

198.  Progressive further argues, by examining All Care stax returns, that one may deduce that medical
suppliesfor patients cost three timesthe amount assumed by Dr. Smith, and that Dr. Smithunderestimated
the actual wages of All Care’ sphysidans by at least $6,000 per physician. Anexamination of thetranscript
and exhibits would seem to indicate that the figures used by Dr. Smith as to medica supplies and
physician’ swagesare lessdefensble than All Care’ srent and phone expenses, asthediscrepancies cannot
be, and apparently were not, blamed on losses from other clinics. While these two factors aone cannot
cast aufficient doubts upon Dr. Smith’s findings, when these factors are taken in conjunction with his 275
patients per week figure, grave concerns arejudtified. The Missssppi Supreme Court held that it isan

abuse of discretionto dlow anexpert’ stestimony that relied upon data that was* not reasonably accurate’
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asit was provided by plantiff’ scounsd’ s estimates and not reflected on the plaintiff’s records. APAC -
Mississippi Inc. v. Goodman, 803 So. 2d 1177, 1185 (1 30) (Miss. 2002).
199. Progressive argues that it was All Care’s burden to prove not a hypothetical future income that
might have been achieved in aworld of no competition, perpetua corporate lifespan, and at full capacity
performance every day of the week, and month, but, instead to prove afigurethat corresponded to redlity,
with alogt profits caculation that fairly responded to the clinic's past experience.
1100. Hndly, Progressive arguesthat evenif Smith’ stesimony wasadmissbleunder M.R.E. 702 or 703,
it should have been excluded under Rule 403 of the Missssppi Rules of Evidence whereby “dthough
relevant, evidence may be excluded if itsprobative vaue is subgtantialy outwei ghed by the danger of unfarr
prejudice, confusion of the issues, or mideading the jury.” M.R.E. 403. Progressive offers the following
in support of its pogtion:
Given the redities of litigation, the opinion of a witness impressed by the court with the
labd of “expert” may carry agreet ded of weight with alay jury, particularly inmattersas
complex aslost future earnings assessments. Permitting such a witness to offer an opinion
unsupported by a suffident factual foundation would significantly increase the risk of
mideading the jury and confusing the issues, the very dangers against which Rule 403
defends.
Elcock v. KMart Corp., 233 F. 3d 734, 756 (3rd Cir. 2000).
1101. All Carecountersthat Dr. Smithwas certainly qudified due to his qudifications and experience as
required by M.R.E. 702. All Care further asserts that Dr. Smith’s testimony satisfied the second inquiry
under M.R.E. 702, namdly that histestimony was relevant and assisted the trier of fact. All Care argues
that Smith’ smethodol ogy was sound, and correctly statesthet the “ caculation of lost net profitsis beyond
the ken of the average juror.”

7102. AllCarearguesthat Progressive had ample opportunity to introduceitsown expert at trid, and lso

points out that Dr. Smithwas subject to lengthy cross-examination. All Care arguesthat ajury isat liberty
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to accept or rgject expert testimony. Price v. Admiral Corp., 527 F. 2d 412, 415 (5th Cir. 1976). All
Care argues that expert opinions need not be accepted by the jury astrue, but are * purdly advisory”, and
the jury may place whatever weight they choose upon the testimony and reject it, if they find thet it is
incongstent with the facts in the case or otherwise unreasonable. United States v. An Easement and
Right of Way Over 3.5 Acres of Land, Marshall County, Mississippi, 457 F. Supp. 1048, 1051 (D.C.
Miss. 1978). Seealso, Carter v. State, 310 So. 2d 271, 272 (Miss. 1975). Lastly, All Care points out
that “the fact that the jury awarded only one year of lost future revenue demonstrates that the jury
understood that they were alowed to adjust the calculation.”

1103. While it is true that Dr. Smith's primary area of expertise isin the fidd of hedonic damages, it
cannot be said that due to thisfact done the trid court abused its discretion in finding that Dr. Smith was
quaified to testify regarding logt profits under thefirst prong of M.R.E. 702 and Frye. It is gpparent that
Dr. Smith’ sgenerd formulafor caculating profits was not unreasonable. What was unreasonable wasthe
underlying assumptions and facts that he plugged into his equation, anissue that greetly affectswhether his
testimony assisted the trier of fact under the second prong of M.R.E. 702.

1104, Just because an expert is subject to cross-examinationdoes not pre-suppose that the witness will
be of assstance to the trier of fact. While atria court has consderable |eeway in deciding whether expert
testimony is reliable, the court must be wary of the fact that expert testimony based upon speculative
information may convey “adeusive impresson of exactnessin an areawhere ajury’ s common sense is
less available than usud to protect it.” Tyger Constr. Co. v. Pensacola Constr. Co., 29 F. 3d 137, 145
(4th Cir. 1994). “The tria court is vested with a ‘gatekeeping responsibility.’”"Mississippi Transp.
Comm'n, 863 So. 2d at 36 (11 11). “Thetria court must make a*preliminary assessment of whether the

testimony is scientificaly vaid and of whether that reasoning and methodol ogy properly can be applied to
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thefactsinissue’” Id. Thisissue of the role of the trid judge as gatekeeper became apoint of contention
inthe record during Progressive’ smotioninlimineto exclude Dr. Smithfromtestifying. The exchangewent
asfollows

Progressive: If | could add just one thing, Y our Honor. The cases cited in our brief also

point out that withrespect to expert testimony that is based on informationthat’ sprovided

to the expert specificdly for litigation by a party to the litigation, that testimony should be

scrutinized especidly closaly because ajury will tend to rely on an expert’s opinion just

because he's labeled an expert. So we would say that therisk of pregudice is especidly

great. And we would aso say that Dr. Smith’s depogtion. . . .

Court: Asin any case, the Court gives Jury ingructions regarding expert testimony where

the jury is free to beieve the witness or not believe the witness. It's the jury’s duty to

determine the credibility of this witness and these indructions will be given in this case as

wall.
1105. Whilethetrid court did not misstate the law regarding the role of the jury in dedling with expert
testimony presented beforeit, the exchange illugtrates that the trial judge completely abdicated hisrole as
gatekeeper, ingtead relying solely on the discretion of the jury. The above exchange condtitutes a clear
abuse of discretion by the court. Thetrial court had credible evidence before it that Dr. Smith's formula
overestimated the number of patients seen by All Care by over 100 patients per week. It iswell settled
that a party may not assume facts not in evidence or otherwise unsupported by the evidence, or omit
materia undisputed facts as a bass for arriving a an expert opinion. Magnolia Hospital v. Moore, 320
So. 2d 793, 799 (Miss. 1975). Dr. Smith's calculations wholly failed to account for any other causes of
All Care’ sdedine which, despite All Care’ s contentionthat Dr. Smithneed not have considered causation,
was necessary in order to assist the jury in finding a“fair and gpproximate’” measure of damages. What
is more, Dr. Smith did not undertake any market studies to determine All Care's prognosis for future

business, and he failed to even consider quantifiable damages based uponthe specific testimony of the four

persond injury attorneys.
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1106. All Care itsdf admitted that caculation of lost net profitsis beyond the ken of the average juror.
This point seems clear, yet despite thisfact the trid judge dlowed Dr. Smith and his logt profit figure of
$16,430,942 to go before the jury. The jury was expected to determine what measure of damagesto Al
Care were actudly caused by Muench's actions without a proper showing of causation. The jury was
expected to conjure up an estimateof damagesfromthe muddled testimony of thefour persona attorneys.
The jury was expected to reduce a damages figure that was the result of obvioudy faulty facts and
assumptions, as reied onby Dr. Smith in his cdculation of the logt profits formula If this burden was not
beyond the ken of the average juror, it would be hard to establish what greater burden could be asked of
the menand womensarving onMissssppi’ sjuries. That the jury in fact reduced the damages figure from,
what was according to Dr. Smith thirty years worth of logt profits, to instead a figure representing one
year' sworth of logt profits, or $1,430,000 in damages, cannot save this judgment.

1107. Inessence, thejury wasgivenasngle log prafit figure that was obvioudy inflated, and wasforced
to reduce the outrageous figureas best it could. Thejury obvioudy did not agree that Muench wasthesole
cause of All Care’ sdecline, apropositionthat wasthe bass for All Care' s tenuous position that Dr. Smith
did not need to consder causation. Ultimatdy, in putting before the jury afigure that wasinflated due to
Dr. Smith's reliance on the faulty figure of 275 potentia clients per week, a figure that attributed one-
hundred percent of All Care’' s losses to Muench, All Care seeksto have its cake and edt it too. It seeks
to put testimony of damages before the jury with the starting assumption that Muench is the sole cause of
that damages figure. However, All Care next argues that the jury wasfree to reduce the damages due to
any inuffident showing of causation, or any errors in Dr. Smith’'s computation. The jury ultimately
awarded, in essence, one thirtieth of the damages figure that All Care proffered. Isit not fair to conclude

that the jury found that Muenchwas responsible for only one thirtieth of the causationin All Care’ sdecline?
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And if thisis so, isthe fact that the damages awarded were one thirtieth of aninflated sarting figure enough
to conclude that the figureisa“farr and gpproximate’ measure of the harm caused by Muench? | think not.
Itisclear that the trid judge asked the jury to do precisaly that which precedent tells us juries are least
prepared to do. Namely, the jury was asked to venture into the quagmire of lost profits calculaions due
to the patent inadequacy of Dr. Smith’'s testimony.

1108. Thejury was asked to take it uponitsdf to generate afigurefor logt profitsbecause of, or perhaps
inspiteof, All Care’ sinadequate proof of causation and Dr. Smith's obvioudly flawed formula. How Dr.
Smith could have assisted the trier of fact, beyond providing alarge starting figure that a jury could only
work backwards from, is unfathomable. That the jury chose to use Dr. Smith's figure & dl is easily
attributed to the tendency in dl juriesto rey on the testimony of those labeled experts, aswell asthe fact
that the figure represented the only starting point provided by All Care from which ajury could determine
damages whatsoever. As such, Dr. Smith’s testimony clearly fails the second prong of M.R.E. 702.
Furthermore, due to Dr. Smith’s unsupported assumptions, he clearly did not rely on a methodology that
is“generaly accepted” under the Frye test, and thus his testimony should have been excluded.

1109. Findly, assuming for the sake of argument that Dr. Smith's testimony satisfied M.R.E. 702, and
Frye's “generd acceptance” test, Dr. Smith's testimony Hill must pass through the ultimate filter for
admisshility, M.R.E.403. As stated previoudy, a large portion of Dr. Smith’'s methodology was
unsupported, if not directly contradicted, by the facts in evidence. “ Permitting such awitness to offer an
opinion unsupported by a sufficient factua foundation would significantly increase the risk of mideadinga
jury and confusing the issues, the very dangers againgt which Rule 403 defends.” Elcock, 233 F. 3d at
756-57. It is readily apparent that Smith's opinion, based upon demonstrably fase assumptions and

Speculation, was unhdpful to the jury in establishing requisitely “gpproximate’ damages. Furthermore, Dr.
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Smith'sopinion was certainly afforded undue weight by the jury by virtue of the fact that it was the only
specific damagestestimony heard by thejury, and thus mugt assuredly fail the M.R.E. 403 inquiry as unduly
prejudicia to Progressive. Becausethemgority has decided to affirm thisissuein favor of All Care, | must
respectfully voice my dissent.

CHANDLER, J., JOINSTHISSEPARATE WRITTEN OPINION AND GRIFFIS, J.,
JOINSASTO ISSUESII AND I1I.
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