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WALLER, PRESIDING JUSTICE, FOR THE COURT:
1. Maitie Cheeks, individudly, and as the Adminidrarix of the Estate of Henry Cheeks,
gppeds from the Madison County Circuit Court’s grant of summary judgment in favor of Bio-
Medicd Applications of Missssppi, Inc, dlb/a Bio-Medicd Applications of Canton ak/a

Central Didyss Unit of Canton. Finding that Mattie€s medica expert was not qualified to



tedtify on the issues raised regarding Bio-Medicd’s dleged negligence! we dfirm the dircuit
court’s grant of summary judgment to Bio-Medicd.
FACTS

92. Mattie aleges as follows. Henry, a 75-year old, was seen in the Madison County
Medicd Clinic emergency room on March 12, 2000, for wheezing and bleeding from the gte
where a shunt for didyss had been implanted. The bleeding was treated by the application of
a dressng and devading the am. Henry was then rdeased. Five minutes after his departure,
the dte began hemorrhaging heavily, and before he could get back to the emergency room, he
was dead. Mattie filed suit against the Madison County Medica Clinic; three doctors, Edward
Schwab, M.D., Alva Dillon, M.D., Sybil Rgu, M.D.; and Fresenius Medical Care, dleging
medicd madpractice and wrongful death and requesting damages for Henry's suffering and
death, loss of enjoyment of life, loss of love, society and companionship, loss of reationship,
severe pamanent emotiond distress and funerd expenses.  Bio-Medicd filed a response to
the complaint, dating that Mattie had improperly identified it as Fresenius Medical Care and
denying that it had been negligent in any manner.

13. Through discovery, Mattie designated William Truly, M. D., as her expert witness, and
served a copy of his opinion. It soon became evident that Dr. Truly could not testify for Mattie
because of a corflict of interest (Dr. Truly was on staff a the Madison County Medica Clinic,
a defendant in the lawsuit). Therefore, Mattie substituted Rondd Myers, M. D., as her expert

witness.

Although Mattie raises other issues on apped, we find that the question of Dr. Myers's
qudifications is digpogtive and do not reach the merits of the other issues.
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14. Dr. Myers's opinion produced during discovery dated that: (1) Bio-Medicad falled to
meet gpplicable standards of care for proper didyss fadlities practicing under like and amilar
circumgances, (2) Bio-Medica faled to administer the diayss procedure properly; (3) Bio-
Medica faled to monitor and/or observe Henry during the March 10, 2000, dialyss session;
(4) Bio-Medica faled to discover that the graft/shunt was ruptured;, (5) Bio-Medicd used
excessve force which damaged the graft/shunt; and (6) Bio-Medicd faled to indruct and/or
warn Henry of the risks associated with post-diadyss bleeding when accompanied with a
damaged graft/shunt.

5. During his deposition, Dr. Myers testified as follows:

My opinion is that the type of graft . . . a vortex graft . . .
was placed there in 1994 and was a very old graft, nine years old,
and typicdly these grafts, on average, last from 18 [monthg] to
two years and very rarely do you see a graft that old ill being
used; . . . [and there were] some complications that are associated
with that graft being in use for that long a period of time.

* % %

[I base my opinion] upon wha I've read and also my
experience with taking to a nephrologist about grafts over the
years. | think | also spoke to Dr. White over the years, the
nephrologis in Greenwood, about these kind of issues, but
typicdly a graft that old can be used, but it's very important to
make sureit’s functioning properly.

[I have neither medicdly inserted a graft in a patient nor
observed the graft that was in Mr. Cheeks am. | have no
persona knowledge as to the condition of the graft on March 10,
2000.]

[Bio-Medicd was negligent in faling to supply Henry with
written ingructions on how to treat excessve bleeding following
didyss]



96. Based on these written documents and depostion testimony, Bio-Medical fileda
motion to exclude and/or strike and for summary judgment in which it aleged as follows (1)
the circuit court dlowed Mattie to subgtitute Dr. Myers for Dr. Truly with the caveat that Dr.
Myers's testimony could not exceed the scope of Dr. Truly’s written opinion; (2) Dr. Myers's
deposition testimony indicated that his opinion was that Bio-Medical was negligent because
(8 it faled to recognize that the vortex graft was too old and should have been replaced, and
(b) it faled to gve Henry written indructions on how to treat excessve bleeding following
didyss (3) these two subjects exceeded the scope of Dr. Truly’s written opinion and should
be dricken; (4) Dr. Myers's opinion regarding the age of the vortex graft exceeded the scope
of his expert dedgnation; (5 Dr. Myers was not competent or qudified to give opinions as to
the age, the condition, or the needed replacement of the vortex graft; (6) Dr. Myers's opinion
pertaning to the age of the graft and the need of replacement did not have a proper basis; (7)
Dr. Myers was not competent or qualified to testify as to the standard of care for Bio-Medicdl;
(8 Dr. Myess tedimony faled to edtablish by a reasonable degree of medicd certainty
and/or probability that the age of the vortex graft was a cause of Henry’'s death; and (9) Dr.
Myers's opinion concerning a requirement that patients be given written instructions for post-
didyss care faled to establish by a reasonable degree of medicd certainty and/or probability
that Bio-Medicd was negligent inesmuch as Henry followed the ora indructions given to him
by Bio-Medicd and Dr. Myers's opinion as to wha he should have done if he experienced
bleeding from the graft ste — gpply pressure and then go to a hospitd if needed.

q7. Bio-Medicd’s motion to exclude and/or strike and for summary judgment was granted

and certified asafind judgment under M.R.C.P. 54(b), and Mattie appedls.



DISCUSSION

WHETHER THE CIRCUIT COURT ERRED IN GRANTING
SUMMARY JUDGMENT IN FAVOR OF BIO-MEDICAL.

118. To present a prima fade case of medicd malpractice, a plaintiff, (1) after etablishing
the doctor-patient reationship and its atendant duty, is generaly required to present expert
testimorny (2) identifying and articulaing the requiste sandard of care and (3) edtablishing
that the defendant physician faled to conform to the standard of care. In addition, (4) the
plantff mus prove the physdan's noncompliance with the standard of care caused the
plantff's injury, as wel as proving (5) the extent of the plaintiff's damages. McCaffrey v.
Puckett, 784 So. 2d 197, 206 (Miss. 2001) (citing Ladner v. Campbell, 515 So. 2d 882,
887-88 (Miss. 1987)). A physdan who is aufficently “familiar with the dtandards of [a
medica] specidty, [may tedtify as an expert, even] though he [does] not practice the specidty
himdf” West v. Sanders Clinic for Women, P.A., 661 So. 2d 714, 718-19 (Miss. 1995).
“[It is our generd rule that in a medicadl madpractice action negligence cannot be established
without medica testimony that the defendant falled to use ordinary skill and care.” Brooks v.
Roberts 882 So. 2d 229, 232 (Miss. 2004) (ating Sheffield v. Goodwin, 740 So. 2d 854, 858

(Miss. 1999)).

T0. In order to tegtify, Dr. Myers, a family physician, must have been familiar with the
sandard of care to which a didyss cdlinic,c a nephrologis and a radiologis ae hed.

McCaffrey, 784 So. 2d at 203. Dr. Myers was not board certified in family practice or any

other specidty; was not a member of the American Medical Association; was not on staff at



any hospitd and could not admit patients to any hospitd; had no specid traning or experience
in the fidd of nephrology; had never been ingde a didyds clinic in Mississppi; had never
paticipated in a ddyss procedure; had never operated a diayss machine, had never
monitored a paient while he was receiving the actud diayss treatment; relied on the expertise
of a nephrologis when determining whether one of his patients was recelving the appropriate
type of didyss trestment or responding to the treatment as he should; had never inserted a
gortex graft; had never seen a graft inserted into a patient; had never inserted a didyss needle
into a graft; had never inspected a graft which was implanted in a patient; had never
recommended that a graft be replaced; was, by his own admisson, not qualified to render
opinions as to when or whether a graft should be replaced, because these medica opinions fall
within a specidized area in which he had no experience or training; had never read any literature
on the specific type of graft at issue and did not know who manufactured the graft in question
or the manufacturer's recommendation as to the life of the graft. Dr. Myers further admitted
that it was the job of a radiologis to determine whether a particular graft is functioning
properly; that a radiologis inspected Henry’s graft approximately 30 days prior to Henry's
death and found it to be operating properly; and that he (Dr. Myers) could find nothing wrong
with that radiologist’ s report.

110. Even though Dr. Myers stated that Bio-Medica was negligent by not providing Henry
with written indructions, he admitted that Henry did exactly what he should have done when
he fird began to experience the bleeding — apply pressure and then go to the emergency room

if needed.



f11. We find that, under M.R.E. 702,2 Dr. Myers did not have the specialized knowledge to
assg the trier of fact to understand the evidence concerning the dialysis procedure or the
condition of the graft. West, 661 So. 2d a 719 (where plantff did not establish that her
expert, an oncologist, was familiar with the standard of care of a gastroenterologist, expert’'s
tetimony was properly stricken); Thompson v. Carter, 518 So. 2d 609, 616-17 (Miss. 1987).
Therefore, Mattie€'s dam of negligence againgt Bio-Medicd fails. Sheffield v. Goodwin, 740
So. 2d 854, 856 (Miss. 1999) (“Absent error so obvious that a layman could easily determine
fault, expert testimony is generdly required to survive summary judgment and establish the
negligence of aphysician.”)
CONCLUSION

12. Because Dr. Myers was not competent to offer opinions as to the standard of care of
didyss dinics the appropriate monitoring of the diadyss process or the appropriate
procedures in insating and maintaining diayss grafts, we affirm the circuit court’'s grant of
summary judgment to Bio-Medica Applications, Inc.
113. AFFIRMED.

SMITH, CJ., COBB, P.J., CARLSON, DICKINSON AND RANDOLPH, JJ.,

CONCUR. EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ, J., NOT PARTICIPATING.

’Rule 702 (as it exiged a the time of the circuit court’s ruling) of the Mississippi
Rules of Evidence provided that:

If scentific, technicd, or other specidized knowledge will assst the trier of
fact to undersand the evidence or to determine a fact in issue, a witness
qudified as an expert by knowledge, skill experience, training or education, may
testify thereto in the form of an opinion or otherwise.
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