IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2003-K A-02486-COA

GREGORY ELKINSA/K/A GREGORY GLENN

ELKINS

V.

STATE OF MISSISSIPPI

DATE OF JUDGMENT:
TRIAL JUDGE:

COURT FROM WHICH APPEALED:

ATTORNEY S FOR APPELLANT:
ATTORNEY FOR APPELLEE:
DISTRICT ATTORNEY:

NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:

MANDATE ISSUED:

APPELLEE

11/3/2003

HON. LEE J. HOWARD

OKTIBBEHA COUNTY CIRCUIT COURT
J. NILESMCNEEL

CYNTHIA A. STEWART

OFFICE OF THE ATTORNEY GENERAL
BY: JEAN SMITH VAUGHAN

FORREST ALLGOOD

CRIMINAL - FELONY

THE DEFENDANT WAS CONVICTED OF
FONDLING AND SENTENCED TO TEN
YEARSIN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF
CORRECTIONS AND FHIVE YEARS POST-
RELEASE SUPERVISION.

AFFIRMED - 07/26/05

APPELLANT

BEFORE BRIDGES, P.J., CHANDLER AND ISHEE, JJ.

CHANDLER, J., FOR THE COURT:
1. Gregory Elkins was found guilty of fondling a child. The Circuit Court of Oktibbeha County
sentenced Elkins to serve tenyearsinthe custody of the Mississippi Department of Corrections and to five

years of post-release supervison. Elkins gppedls, arguing (1) thet the trid court erroneoudly admitted the



testimony of a socid worker concerning her interview with Elkinss victim and (2) that the tria court
erroneoudy denied Elkinssright to confront the witnesses againgt im by exduding impeachment evidence
regarding the victim's motive to lie.
2. Wefind no error and, therefore, affirm Elkinss conviction and sentence.

FACTS
13. Bkinsmarried T.B. inMay 1996. T.B. had three children, the youngest of which, P.B., wasseven
years of age a the time of the marriage. Elkinsand T.B. separated in July or August 1999, but continued
to date until March 2001. In May 2002, P.B. told T.B. that Elkins had molested her on numerous
occasions during the marriage.
4. Elkins was indicted for fondling a child and sexud battery. The tria occurred in October 2003.
At the trid, P.B. tedtified that, beginning in 1996, Elkins performed oral sex on her on aregular basis.
Primarily, this occurred whenthe two weredone inP.B.'sroomat her bedtime. P.B. tetified that the last
time Elkins had touched her ingppropriately was in May 1999, when she was ten years old. On that
occason, Elkins dlowed P.B. to St in hislgp and steer his truck; P.B. said that Elkins placed his hand on
her vagina on top of her bathing suit. Elkins withdrew hishand when P.B. threatened to disclose what he
had beendoingto her. Elkinstold P.B. that no onewould believe her if shetold anyone what he had done.
5. Elkinss main defense theory wasthat T.B. had convinced P.B. to lie about the abuse as revenge
for Elkinsshaving left T.B. for another woman. Elkins denied ever having performed ord sexonP.B. In
a statement to police, he admitted that he had touched P.B.'s crotch areainappropriately when she sat in
his lap to steer the truck. At thetria, Elkins stated that this incident occurred in 1996, not in 1999. He
explained that, while lifting P.B. into hislgp to steer the truck, his hand dipped and he accidentally touched

her bottom. The jury found Elkins guilty of fondling P.B. in May 1999 and acquitted Elkins of sexud



battery. The court sentenced Elkins to ten years in the custody of the Missssppi Department of
Corrections and five years on post-rel ease supervison. Elkins gppedls.
LAW AND ANALYSIS

|. WHETHER THE ADMISSION OF THE SOCIAL WORKER'STESTIMONY DENIED ELKINS
A FAIR TRIAL AND THE RIGHT TO CONFRONTATION.

T6. On May 29, 2002, a socid worker, Tomiko Mackey, conducted a "forendc interview” of P.B.
concerning P.B.'s dlegations of sexud ause. On March 19, 2003, Elkins filed a motion in limine to
prohibit Mackey from testifying about hearsay statements which P.B. made to Mackey a the interview.
These statements, for the most part, paralleled P.B.'strid testimony. The State sought to introduce the
statements pursuant to the tender years exception to the hearsay rule. See M.R.E. 803 (25). After a
hearing, the trid court found that the tender years exception applied and denied Elkinss mation. At the
trid, Mackey was accepted asan expert inforensic interviewing and child sexua abuse. Mackey testified
extengvdy at thetrid regarding her interview with P.B. On apped, Elkins asserts severd errors in the
admission of Mackey's tesimony.

A. Whether the trial court erroneously allowed Mackey to testify that P.B.'s demeanor,

language and behavior were consistent with those of someone who has been sexually

abused.
17. Mackey testified that aforensc interview isaninvedigative interview to determine if Something has
happened to a child and, if so, to didit details from the child.! Mackey stated that, during her forensic

interview with P.B., P.B.'sbehavior and demeanor were consistent with those of children who have been

sexudly abused. Mackey also stated that, generdly, children who have been coached to lie about abuse

Y In his reply brief, Blkins argues for the first time that Mackey was unqualified to render expert
testimony. Elkinsdid not object to Mackey's qudifications as anexpert and, indeed, declined to voir dire
her qudifications. Therefore, this issue was not preserved for appellate review. McBeath v. Sate, 739
So. 2d 451, 454 (111) (Miss. Ct. App. 1999).



areundbleto "keep astory straight.” Shesaid that P.B. related the samefacts consistently and that shewas
ableto daify details. Elkins arguesthat this testimony wasinadmissble because it amounted to an expert
opinion that P.B. was telling the truth about the abuse.

T18. Blkins did not object to thistesimony. Elkinss mation in limine to exclude Mackey's testimony
pertained only to P.B.'s hearsay statements, not to Mackey's expert opinions. Since Elkinsfailed to raise
thisissue in the trid court, it is barred from consderation on apped. M.R.E. 103 (a).

T9. Notwithstanding the procedura bar, Elkinss argument is without merit. Mississippi Rule of
Evidence 702 governs the admissibility of expert tetimony. It istruethat, in achild abuse case, awitnesss
opinionthat the aleged vicim wastdling the truthis of dubious competency and, therefore, isinadmissible.
Jones v. State, 606 So. 2d 1051, 1057-58 (Miss. 1992); Griffith v. State; 584 So. 2d 383 (Miss.
1991). However, Mackey never opined that P.B. was truthful during the interview. Rather, she opined
that P.B.'s behavior and demeanor were consstent with those of children who had been sexudly abused,
that children who have beencoached to lie generdly are unable to keep their storiesstraight, and that P.B.
related the same facts cong stently throughout the interview.  While an expert may not opinethat an aleged
child sex abuse victim has beentruthful, the scope of permissible expert testimony under Rule 702 includes
an expert's opinion that the dleged victim's characterigtics are congstent with those of children who have
beensxudly abused. U.S v. Whitted, 11 F. 3d 782, 785-86 (8thCir. 1993). Mackey'stestimony was
that P.B.'s behavior and story were condstent with those of child sex abuse victims. Therefore, the
testimony of which Elkins complainswas admissble. Id.

B. Whether there was error in allowing Mackey to testify as to what P.B. told her.



110.  Ekins argues that the trid court erroneoudy denied his mation in limine to exclude Mackey's
hearsay testimony about P.B.'s statements at the interview. Elkins daims that the ruling violated hisright
of confrontation and that the tender years exception did not apply to P.B.'s satements.

1. Confrontation clause violation.
11. Elkinsarguesthat the trid court's admissionof Mackey's hearsay testimony pursuant to the tender
years exception violated his right to confront the witnesses againgt him under Crawford v. Washington,
541 U.S. 36 (2004). Crawford hdd that testimonid hearsay is admissble only if the declarant is
unavailable to testify a the trid and the accused had a prior opportunity to cross-examine the declarant.
Id. at 53-54, 68.
112.  The Crawford decison was handed down on March 8, 2004, some four months after EIkinss
conviction. TheMississppi Supreme Court has not determined whether to gpply Crawford retroactively.
However, snce Crawford is not on point with the facts of this case, this Court need not decide whether
togpply Crawford retroactively inthis appea. Under Crawford, the confrontation clauseisviolatedwhen
a hearsay declarant is avaladle to tedtify at the trid, but does not do so, and the defendant lacked an
opportunity to cross-examine the declarant on a prior occasion. Id. Unlike the scenario condemned in
Crawford, inthe present case, P.B. tedtified at the trial and Elkins cross-examined her. Therefore, hisright
to confront P.B. was preserved despite the admissonof P.B.'sstatementsduring the testimony of Mackey.
Thisissue is without merit.

2. Tender years exception.
113. Hkins dso argues that the tria court erred in finding that P.B.'s statements to Mackey were
admissible under the tender years exceptionto the hearsay rule provided by Missssppi Rule of Evidence

803 (25). The admissionof testimonid evidenceiswithinthe sound discretionof the trid court, which will



be found in error only if the ruling was an abuse of discretion. Lynch v. Sate, 877 So. 2d 1254, 1281
(1186) (Miss. 2004). Thetrid court must exerciseits discretion within the confines of the rules of evidence.
Austin v. State, 784 So. 2d 186, 193 (1123) (Miss. 2001). Any error in the admisson or excluson of
evidence is not grounds for reversal unless the error adversely affected a substantial right of a party.
Lynch, 877 So. 2d at 1281 (1/86).
114. Rule 803 (25) dtates:

A datement made by a child of tender years describing any act of sexua contact

performed with or on the child by ancther isadmissble in evidence if: (&) the court finds,

in a hearing conducted outside the presence of the jury, that the time, content, and

circumstances of the statement provide substantia indida of rdiability; and (b) the child

ather (1) tedtifiesat the proceedings; or (2) isunavailable as awitness. provided, that when

the child is unavalable as a witness, such statement may be admitted only if there is

corroborative evidence of the act.
The comment accompanying Rule 803 (25) ligs tweve factors which the trid court should examine to
determine whether substantia indicia of rdiability exist. These include, in summary: (1) whether thereis
an gpparent mative of declarant to lie (2) the declarant's generd character; (3) whether more than one
person heard the statements; (4) whether the Statements were spontaneous, (5) the timing of statements;
(6) the relaionship between the declarant and the witness; (7) the possibility of faulty recollection by the
declarant is remote; (8) certainty that the statements were made; (9) the credibility of the witnesstedtifying
about the statements; (10) the declarant's age or maturity; (11) whether suggestive techniques were used
in diciting the satement; and (12) whether the declarant's age, knowledge and experience made it unlikely
that the declarant fabricated.
115. PaB. tedtified a Elkinsstrid. Therefore, her statements to Mackey were admissble if, after a

preiminary hearing, the court determined that P.B. was of tender years and that her statements bore

substantid indida of rdiability. M.R.E. 803 (25). In assessing whether the tender years exception applies,



the trid court should consider the age of the child at the time the statement was made, not the age of the
child a thetime of thetrid. McGowanv. State, 742 So. 2d 1183, 1187 (118) (Miss. Ct. App. 1999).
P.B. wasthirteenyearsold at the time of her interview with Mackey. "Thereis arebuttable presumption
that a child under the age of twelveis of tender years." Veadey v. State, 735 So. 2d 432, 436 (Miss.
1999). When an dleged sex abuse victimisage tweve or older, the trid court must make a case-by-case
determination of whether the dleged vicim was of tender years " based onafactud finding asto the victim's
mental and emotiond age." Id. at 437. After athorough preiminary hearing, the trid court found that,
pursuant to Veadey, P.B. should be considered a child of tender years. The court further found that,
consdering Mackey's testimony at the prdiminary hearing and the court's review of the videotape of the
interview, P.B.'s satements at the interview bore substantid indicia of reiability.
116. Elkinsarguesthat thetrid court erred by faling to render factud findings regarding P.B.'s mentd
and emotiona age, asrequired by Veadey, and that the court's conclusion that P.B. was of tender years
waserror. Our review of the court's ruling reveals that the trid court did not make a specific findingasto
P.B.'smentd and emotiond age. Instead, the court stated, "pursuant to Veadey . . ., the[c]ourt findsthat
the aleged victim in this cause was thirteen years old & the time the hearsay statementsin question were
made, and the victim should and shdl be consdered a child of tender years.”
17.  Wefind that any error inthe court'sfalureto specificdly find P.B.'s mentd and emotiond age was
harmless and did not prejudice Elkins. At the hearing, the court heard extensive arguments from both
parties enunciating the standard for a finding that P.B. was of tender years. The court expresdy rendered
itsfinding pursuant to Veadley, the controlling precedent. The court viewed the videotape of the interview
and had the opportunity to assess P.B.'s maurity through her demeanor and language. Further, the court's

finding that P.B. was of tender years was supported by the evidence. Mackey tedtified that, in her



observation during the interview, P.B. was not very mature for her age and appeared to regressin some
ways as she spoke about the abuse. Though the lower court falled to render specific findingsasto P.B.'s
mental and emotiona age, we find no error in the court's ruling that P.B. was of tender years a the time
of theinterview.

118. Hkinsdso arguesthat the court'sfinding that P.B.'s statementsbore substantid indicia of rdiability
was error, and that the court erred by failing to make point-by-point findings on the twelve reiability
factors. This Court has previoudy held that, because sufficient evidence supported the finding thet the
victim's statements bore indicia of reliability, the trid court's falure to make specific findings on rdiability
was not error. Sharp v. State, 862 So. 2d 576, 580 (1115) (Miss. Ct. App. 2004). Inthe instant case,
copious evidence supported the trid court'sfinding that P.B.'s satements bore indicia of reiability. BElkins
contendsthat P.B.'s statements were not spontaneous because they were made gpproximately threeyears
after the dleged abuseended. But, in Veasley, the court stated that a child's delay in reporting the abuse
isexcusableif the delay was caused by fear "or other equdly effective circumstances” Veadey, 735 So.
2d at 436. Intheinterview, P.B. said that she had not wanted to come forward because she was afraid
of Elkins and she did not think her mother would believe her. Shewasaso afraid of upsetting her mother,
who was depressed about her divorce fromElkins. Thisevidence supported aconclusonthat P.B.'sfallure
to come forward contemporaneoudy with the abuse did not undermine the rdiability of her satement.
119.  Further, Mackey tedtified that P.B.'s story was consstent and detailed throughout the interview,
whichwas consgtent with P.B.'slacking amotive to lie and P.B.'s not having been coached. Shetedtified
that P.B. wasengaged during the interview. Mackey stated that her role as an interviewer was neutral and
that she had been trained in a specific interviewing protocol employing non-suggestive techniques. She

stated that she had never met P.B. before the interview and had not seen her or spoken with her since.



While P.B. admitted that she had habitudly lied to her mother about her failure to perform household
chores, it was within the trid court's discretion to weigh this evidence againg the evidence reevant to the
other rdiability factors. We hold that the tria court did not abuse its discretion in finding that P.B.'s
satementsboreindida of rdiability and inadmitting her satements pursuant to the tender years exception.
Thisissue is without merit.

I1. THETRIAL COURT ERRONEOUSLY DENIED ELKINSSRIGHT TO CONFRONTATION BY
REFUSINGTO ALLOW IMPEACHMENT EVIDENCE CONCERNINGP.B.'SMOTIVETO LIE.

720. HEkinsarguesthat the trid court erroneoudy limited his cross-examination of P.B.'s mother, T.B.,
and erroneoudy excluded the testimony of T.B.'s ex-boyfriend, Rhett Burlage. He arguesthat these errors
denied him his Sixth Amendment right to confront the witnessesagaing him. Elkins firs complainsthat he
was not permitted to ask T.B. whether or not she had coached P.B. to lie about the abuse. A review of
the tria transcript reved s that, infact, Elkins asked this question and T.B. answered that she had told P.B.
to tdl thetruth. Sincethetrid court actualy did not make the adverse ruling of which Elkins complains,
thisissue is without merit.2

721. Next, Elkins argues that the tria court improperly excluded the testimony of T.B.'s ex-boyfriend,
Burlage, concerning atelephone call that Burlage placed to Elkins. Inthetelephonecdl, Burlageinformed
Blkinsthat T.B., inorder to exact revenge againg Elkins, had coached P.B. to fabricate the abuse. Elkins
explained that, if Burlage tedtified, Burlage would admit to having phoned Blkins and having told Elkins that
T.B. had coached P.B. to fabricate. However, Elkins stated that Burlage would testify that he had lied to

Blkins and had concocted the coaching story because he was angry at T.B. and desired to hurt her by

*The transcript also reveds that the tria court prevented Elkins fromaquestioning T.B. about several
of her prior statements to Burlage. Elkins proffered T.B.'s testimony concerning the statements. On
apped, Elkins does not specificdly raise the exclusion of the proffered testimony as error and, therefore,
we do not addressit.



heping Blkins evade conviction. Elkins proffered Burlage's testimony. A tape recording of the telephone
conversation was made an exhibit to the proffer.

122.  Inthe proffer, Burlage testified about hisrdaionship withT.B. and the circumstances surrounding
hiscdl to Elkins. Then, the following exchange ensued:

Q. And what was the reason that you were caling for?

A. Atthetime, | wasmad at [T.B.], and | had called. And | figured the best way to hurt
her was to make up, you know, what would affect her with the hearing. So, | basicaly
told Mr. Elkinswhat | thought would help him.

Q. Wha did you tel him?

A. | told himthat [T.B.] was mad and she had been coaching [P.B] and telling her what
to say and dl that.

Q. Did you specificaly say that you heard her tell [P.B.] you say that he touched you
here? Do you recall that?

A. No, | don'.

Q. But you say you did tdl hmthat she was coaching [P.B.] and tdlling her what to say?
A. Uh-huh.

Q. Didyou tdl him that she was out to get him?

A. | think | may have.

Q. Did you mention anything about how upset she was that the case was continued this
past July?

A. Yes
Q. Did you mention anything about the fact that she was concerned he was going to get off?

A. 1 may have. I'm trying to remember. | think—yeah, | think | did.

10



Q. Didyou volunteer in that conversation to come and testify as awitness?
A. Yes.

Q. Didyou tdl hm that you had had enough of her telling [P.B.] what to say and that's
why you were cdling him?

A. | think that'swhet | had told him.

The prasecution examined Burlage and dicited the following testimony:
Q. Did[Elkinss attorney] personally contact you?
A. Yes

Q. Didyou advise[Elkinssattorney] that you made up this entire story and that you were
lying’?

A. Yes

123. Thetrid court exduded Burlage's testimony, finding that it was an improper attempt by Elkinsto
cdl awitness for the sole purpose of impeaching him with otherwise inadmissible hearsay and that it was
more prgudicia than probative. On gpped, Elkins argues that Burlage's testimony was relevant to show
that P.B. had been coached to fabricate the abuse. He argues that he was entitled to call Burlage, to ask
him if he had ever sated that P.B. had been coached, and then to impeach him with his prior inconsstent
gatements from the phone cdl to Elkins. Then, he argues, the jury would have been adle to determine on
which occasion Burlage was telling the truth about P.B.'s having been coached.

924. This issue deds with Elkinss attempt to impeach his own witness with a prior inconsstent
gatement. Mississppl Rule of Evidence 607 provides that any party may impeach the credibility of a
witness, induding his own. A witness may be impeached with a prior inconsstent statement if a proper
predicateislad and aslong as the statement madeincourt isrdevant and not collaterd. Carlidev. State,

348 So. 2d 765, 766 (Miss. 1977). But, before a party may introduce an unsworn, prior inconsstent

11



gatement of his own witness, the party must show surprise or unexpected hostility and that such statement
can never be used as subgtantive evidence. Parker v. State, 691 So. 2d 409, 413 (Miss. 1997) (citing
Wilkinsv. State, 603 So. 2d 309, 318 (Miss. 1992)). A party may never use hiswitnesssprior statement
inthe "guiseof impeachment for the primary purposeof placing before the jury substantive evidencewhich
is not otherwise admissible” in order to avoid the hearsay rule. Flowersv. Sate, 773 So. 2d 309, 326
(168) (Miss. 2000).
925. Theaforementioned precedent indicatesthat the Burlage proffer wasinadmissble for two reasons.
Firgly, Elkins expected that Burlage would testify thet he lied during his prior telephone conversation with
Elkins. Therefore, Elkins did not show that Burlage's assertion that he had lied was a surprise or evinced
unexpected hodtility. Secondly, as Elkinssarguments amply illustrate, Elkinss primary purposein offering
Burlage wasto introduce Burlage's prior statementsto Elkins for their tendency to showthat P.B. had been
coached to lie by her mother. Thus, Elkins intended to introduce Burlage's prior statements for their
ubgtantive value. Asrecognized by thetrid court, Burlage's prior statements congtituted hearsay. M.R.E.
801 (c). The statements could not be used as substantive evidence. Parker, 691 So. 2d at 413.
Therefore, the trid court acted within its discretion in preventing Elkins from introducing Burlage's prior
incongstent statements. Thisissue is without meit.
126. THE JUDGMENT OF THE CIRCUIT COURT OF OKTIBBEHA COUNTY OF
CONVICTION OF FONDLING AND SENTENCE OF TEN YEARSIN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONS AND FIVE YEARS OF POST-
RELEASE SUPERVISION ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO THE APPELLANT.

KING,C.J., BRIDGES AND LEE, P.JJ.,, MYERS, GRIFFIS, ISHEE, JJ., CONCUR.

BARNES,J.,,CONCURS IN PART AND IN RESULT. IRVING,J., CONCURS IN RESULT
ONLY.
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