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GRAVES, JUSTICE, FOR THE COURT:

1. On March 21, 1999, Rache Catlin McDondd (Rachel) was born out of wedlock to
Jessica Powers f/k/a Jessca McDondd (Powers).
Eric Tiebauer as Rachd’s naturd father, a hearing was hdd to adjudicate the same.
the court’'s proposed find order, Tiebauer petitioned to change the surname of Rache to his
own despite Powers's objections. The chancelor granted his petition, ordered that Rachel’s

surname be changed to Tiebauer, and later ruled that Powers had abandoned her dam in a

subsequent hearing.  Powers now gppeds, and we affirm.

FACTSAND PROCEDURAL HISTORY

Following a paternity test which established

Prior to



92. At the time of Rachd’s hirth, Tiebauer and Powers were adult residents of Missssppi,
and both were unmaried. Approximately eght months following Rachd’s birth, Eric filed
with the Chancery Court of Newton County, Missssippi a petition to determine paternity and
for other rdigf. The chancellor subsequently ordered the parties to submit to a paternity test
which reveded that Eric was Rache’s biologicd father. Theredfter, Eric filed a motion for
summay judgment requesting that the chancdlor enter an order declaring him the natura
father of Rachd aswell asto awvard him permanent vidtation.

113. On Augugt 25, 2000, a hearing was hdd to adjudicate that Tiebauer was the biologica
father of Rachel based on the paternity test results. A temporary vidtation schedule was also
established. As the proposed fina order was being drawn up by Tiebauer’'s attorney, a provision
to change Rachd’s surname was included despite the objections raised by Powers. A second
hearing was set for November 9, 2000, to obtain an order for other issues, including a
determination of child support and Tiebauer's petition for the name change. As the hearing
commenced, Tiebauer's counsd informed the court that he had included a provison to the
proposed find order changing Rachd’s surname and that Powers opposed the change. The
chancdlor granted the name change, noting that it was “a legidaive matter, but |1 would
probably do it, anyway.” On November 14, 2000, the chancelor entered a fina order which
incdluded the following provison: “That Rached McDonadd shdl have the name of Rachd
McDonad Tiebauer; the birth certificate shal be changed to reflect the correct name of the
minor child; as wdl as reflecting that Eric Tiebauer is the natural father of sad minor child.”
14. On November 27, 2000, Powers filed a motion to dter or amend the judgment with

regard to the name change. She argued that changing Rache’s surname would necesstate



numerous changes to govenmett documents including birth certificate, socid  security
records, medica records, and school records. Further, Powers argued that the name change
would result in emotional harm and confusion to Rachel. Neither Powers nor her counse took
any further action to set a hearing or otherwise prosecute the motion.

5. A find hearing of paternity was set for July 27, 2003. With regard to Powers's motion
to dter or amend, the chancdlor ruled that snce the motion sat dormant for amost three
years, she had abandoned it. During the hearing, Tiebauer tedtified that it was important for
Rachd to know that he is her naturd father. He also tedtified that there were times when
Rachd would refer to Powers husband (Rachel’s stepfather) as “daddy.” Powers testified that
Rachel did not know Tiebauer's last name and changing it would further confuse her. Relying
upon Miss. Code Ann. 8§ 93-9-9(1) (Rev. 2004), the chancdlor ruled, “I see nothing [before]
the court that would lead [me] to believe that it is in the best interest of this minor child that
dhe have ay name other than the name of her naturd father.” It is from this judgment that
Powers timdy appedls. She raises two issues on apped, arguing that (1) the chancellor abused
his discretion in ordering that Rachd’s surname be changed to that of her non-custodia father
because he faled to apply the “best interests of the child® standard, and (2) the paternal
surname presumption of Miss. Code Amn. 8 93-9-9(1) is an uncongtitutiona violation of the
due process and equa protection clauses of the Fourteenth Amendment of the United States
Condtitution. We &ffirm for the reasons stated below.

DISCUSSION

Standard of Review



T6. While this Court will dways review a chancdlor's findings of fact, the Court will not
disurb the factua findings of a chancellor when supported by substantid evidence unless the
Court can say with reasonadble certainty that the chancelor abused his discretion, was
manifesly wrong, dearly erroneous or gpplied an erroneous legal standard. Gannett River
States Publ’g Corp. v. City of Jackson, 866 So.2d 462, 465 (Miss. 2004); Morgan v. West,
812 So.2d 987, 990 (Miss. 2002) (citing Cummings v. Benderman, 681 So.2d 97, 100 (Miss.
1996); Ivison v. Ivison, 762 So.2d 329, 333 (Miss. 2000); Miss. State Tax Comm’'n v. Med.
Devices, Inc.,, 624 So.2d 987, 990 (Miss. 1993)). When reviewing questions of law, this
Court employs a de novo standard of review and will only reverse for an erroneous
interpretation or agpplication of lav. Morgan v. West, 812 So.2d at 990; Bank of Miss. v.
Hollingsworth, 609 So.2d 422, 424 (Miss. 1992); Harrison County v. City of Gulfport, 557
So.2d 780, 784 (Miss. 1990).
. Chancdlor’s Order to Change Rachel’s Surname.

17. The order entered by the chancellor on November 14, 2000, was a fina determination
as to paternity and the change of Rachd’s surname. The order was “temporary” only as it
related to custody, support, and vidtaion, with these issues to be ultimately sdtled a a find
hearing that did not occur until July 17, 2003. In fact, the ordered was entitled “Order of
Paternity; and of Temporary Custody, Support, and Vigtation.” After the chancellor ordered
that Rachd’s surname be changed to Tiebauer in November of 2000, Powers then challenged
the name change via a Motion to Alter or Amend. However, as the chancellor noted at the fina
hearing in 2003, she took no action to notice the motion, set a hearing date, or otherwise

pursue an adjudication of the motion until she objected to the name change at the find hearing
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on custody, support, and vistation. The chancelor found that Powerss falure to pursue the
motion should be deemed an abandonment of the dam. We find that the facts support the
chancdlor's finding that Powers abandoned her clam; therefore, his decison was not an abuse
of discretion.  Accordingly, we decline to address the merits of Powers's argument that the
chancellor faled to congder the “best interests of the child” standard in ordering that Rachel’s
surname be changed to that of her biologicdl father, Eric Tiebauer.
[Il.  Congtitutionality of Miss. Code Ann. § 93-9-9(1).

118. Powers dso dleges tha Miss. Code Ann. § 93-9-9(1) (Rev. 2004)! contains a paternal
urname  presumption that violates the due process and equal protection clauses in the
Fourteenth Amendment to the U.S. Congtitution. U.S. Const. amend. XIV, 8 1. Tiebauer argues
that Powers's conditutiond chdlenge to this datute has been waved since she faled to assart
it in any of the prior proceedings. This Court's generd policy is that “errors raised for the firgt
time on appead will not be consdered, especidly where conditutiona questions are
concerned.” Stockstill v. State, 854 So. 2d 1017, 1023 (Miss. 2003) (quoting Marcum v.

Hancock County Sch. Dist., 741 So. 2d 234, 238 (Miss. 1999)).? Powers acknowledges this

rue yet argues that her case should not be proceduraly barred because it involves a

1 Miss. Code Ann. § 93-9-9(1) statesin part that “[i]n the event of court-determined
paternity, the surname of the child shall be that of the father, unless the judgment specifies
otherwise.”

2See also Cockrell v. Pearl River Valley Water Supply Dist., 865 So. 2d 357, 360
(Miss. 2004) (dating that procedura bar of conditutiond claim will only be excused in
unusud circumgtances); In re V.R., 725 So. 2d 241, 245 (Miss. 1998) (finding that a party
rasing a separation of powers argument is not excused from firgt raigng it at trid);
Colburn v. State, 431 So. 2d 1111, 1114 (Miss. 1983) (stating that questions not presented
to trid court will not be reviewed on gpped).



fundamenta right. She cites to Maston v. State, 750 So. 2d 1234, 1237 (Miss. 1999), for the
proposition that a procedural bar will not be enforced against a party when that party has a
“fundamenta condtitutiond right” thet will be affected.

T9. In Maston, the defendant did not file a direct appea of his conviction yet attempted to
rase an ineffetive assstance of counsd dam via a Motion for Post-Conviction Rdief
severa years later, which the trid court denied. Maston, 750 So. 2d at 1235. Though the
Maston Court noted an exception to procedura bars when fundamenta conditutiond rights
are a issue, it afirmed the trid court’'s decison to deny relief and Stated that “this Court has
never hdd tha medy rasng a dam of inefective assstance of counsd is sufficient to
surmount the procedural bar.” 1d. a 1237. Powers also seeks to support her postion with two
cases cited in Maston, where this Court refused to enforce a procedural bar against the due
process claims brought by convicted felons.

110. In Smith v. State, 477 So. 2d 191 (Miss. 1985), the defendant received a life sentence
as a habitual offender under the greater of two repeat offender statutes. He did not challenge
the conditutiondity of his sentencing on appea but rather on a pro se post-conviction motion
to correct sentence.  Smith, 477 So. 2d at 195. The State's indictment of the defendant
indicated that the State was seeking to convict and sentence him under a datute for which the
maximum sentence would be seven years in prison, rather than the datute actudly used to
sentence him to life imprisonment. Id. a 196. The Smith Court refused to enforce a
procedural bar against a defendant’s claim because the facts of the case indicated a clear denidl

of due process in the sentencing and that “[tlhe comparison of a seven year sentence, as



opposed to a life sentence, without probation or parole is too significant a deprivation of
liberty to be subjected to a procedural bar.” Id. at 195.

11. We dso refused to procedurdly bar a defendant’s congitutional clam in Luckett v.
State, 582 So. 2d 428 (Miss. 1991). In Luckett, the defendant pleaded guilty to a charge of
forcible rape and the judge sentenced him to life imprisonment, though dState Satutes only
dlowed a jury to fix a life sentence for this crime. 1d. at 430. The defendant sought to vacate
his conviction and sentence nine years later, and this Court excepted his untimely chalenge
to the sentence from the applicable satute of limitations because the trial court's actions
clearly congtituted a denia of due processin sentencing. 1d. at 429-30.

112. Powers argues that she has a fundamentd right, as a mother, to retain the birth name
given to her child, even after paternity has been established and that the paternal presumption
in Miss. Code Ann. 8§ 93-9-9(1) congtitutes both a due process and equa protection violation
of those rights. For this reason, she clams that her congtitutional clam should not be
procedurdly barred from initid consideration on appea.  She acknowledges that neither the
United States Supreme Court nor this Court have addressed whether the name of a child is a
conditutiondly protected rignt. However, she requests that this Court acknowledge that she
has a fundamenta right in choosng the name of her child and, as support for her argument,
cites to other jurisdictions that have recognized such a right. See Jech v. Burch, 466 F. Supp.
714, 721 (D. Haw. 1979) (finding parents have conditutiond right to give child any surname
they choose); Roe v. Conn, 417 F. Supp. 769, 783 (M.D. Ala 1976) (finding illegitimate child

has liberty interest at stake when his name is dtered); Jones v. McDowell, 281 S.E.2d 192,



194 (N.C. Ct. App. 1981) (holding mother of illegitimate child has a congtitutionaly protected
interest in retaining surname given to child a birth).

113. Tiebauer cites authority from other jurisdictions that do not recognize aparent’s
fundamental condtitutiond right in the name of hisher child. See Brill v. Hedges, 783 F. Supp.
333, 339 (SD. Ohio 1991) (finding parent has no “fundamentd” right in naming child that
would trigger gtrict scrutiny andysis in due process or equd protection challenge);

Fulghum v. Paul, 192 SE.2d 376, 377 (Ga 1972) (finding no one, parent included, has
property interest in the name of another.

714. Both of the cases cited by Powers to support her argument that a procedura bar is
improper in the indant case, involve caimind convictions. In Smith, the defendant was
deprived of due process because he was sentenced under a harsher “repeat offender” satute
than the dtatute under which he was indicted. In Luckett, the judge committed plain error by
gving the defendant a life sentence when the statute did not authorize him to do. Smith and
L uckett are distinguishable from the instant case.

115. Tiebauer's origind petition did not state that he was seeking a name change, though it
did invoke Miss. Code Amn. § 93-9-9, the statute Powers dams is uncondtitutional. However,
Tiebauer's Motion for Summay Judgment and for Temporary and Permanent Relief did
contain a request for a name change. The record reflects that Tiebauer provided Powers with
notice of this motion prior to the initial hearing in August of 2000. Powers opposed the name
change at the initid hearing and a the second hearing on November 9, 2000, yet made no
conditutiond agument a dther time. She made no chdlenge to the conditutiondity of
Section 93-9-9(1) in her Motion to Alter or Amend. Also, the record of the hearing held in

8



July of 2003 contans no evidence that Powers sought to declare Miss. Code Ann. 8§ 93-9-9(1)
unconditutiond.  Tiebauer and the trial court were first apprised of Powers's congitutiona
chalenge when she appedled to this Court.

916.  Unlike the judges in Smith and Luckett, the chancdlor in the instant case did not render
a decigon that was in direct violation of a daute, so as to implicate the fundamenta due
process rights which warranted an exception to the procedurd bar in those cases. Furthermore,
though other jurisdictions have established that a parent has a fundamental condtitutional right
in hisher child's name, this Court has yet to recognize that such a right is fundamental, so as
to except Powers from the procedura bar agang rasng conditutional clams for the firg
time on gpped, and we decline to address the issue in this case.

717. Addtiondly, the Attorney Generd receved no notice of Powers's conditutiona
chdlenge unil he received her agppellate brief. He requests that this Court enforce the
procedura bar agang Powers's conditutiond dam for falure to comply with the notice
requirement of Missssippi Rules of Civil Procedure (MRCP) 24(d).> We have procedurdly
barred previous chalenges to the conditutionality of a Statute because of a party’s falure to
notify the Attorney Generd. See Cockrell, 865 So. 2d at 360 (dting Pickens v. Donaldson,
748 So. 2d 684, 691-92 (Miss. 1999)); Barnes v. Singing River Hosp. Sys., 733 So. 2d 199,

202-03 (Miss. 1999)). We find this rule gpplicable to the indant case. Hence, Powers is

3 M.R.C.P. 24(d) statesin part:

Inany action . . . for declaratory relief brought pursuant to Rule 57 inwhichadeclaration
or adjudication of the uncondtitutiondity of any tatute of the State of Missssppi isamong
the relief requested, the party asserting the uncondtitutiondity of the statute shdl natify the
Attorney Genera of the State of Missssppi within such time as to afford him an
opportunity to intervene and argue the question of condtitutiondity.

9



procedurdly barred from raisng her condtitutiona chdlenge to Miss. Code Ann. 8 93-9-9(1)
for the first time on gpped.

CONCLUSION
118. We hod that the chancelor did not abuse his discretion in finding that Powers
abandoned her challenge to Rached’s name change. We dso hold that Powers is procedurdly
barred from chdlenging the conditutiondity of Miss. Code Ann. 8§ 93-9-9(1). Accordingly,
we affirm the judgment of the Newton County Chancery Court.
119. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, CARLSON, DICKINSON
AND RANDOLPH, JJ., CONCUR. DIAZ, J.,, NOT PARTICIPATING.
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