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FACTS AND PROCEDURAL HISTORY
1. Brenetta Hoskins Pittman and Ellis Pittman attempted to become legdly married on October 4,
1999, viaaavil mariage ceremony performed in Clarksdale, Missssppi by a justice court judge duly
elected from Tdlahatchie County, Missssppi. On September 28, 2001, Brenetta filed a complaint for
divorce againg Ellis. After Brenetta s third amended complaint for divorce, whichwas filed on March 6,

2003, the matter proceeded to tria, and the chancellor found that the would-be marriage of Brenetta and



Hlis was void because the marriage ceremony was performed by a justice court judge outside of the

judge sjurisdiction.

2. The chancdlor held that Brenetta and Ellis had entered into a joint venture in 1987 which lasted
until November 22, 2002. The chancellor aso found that the parties hdd themselves out to be husbhand
and wife, cohabiting together, onand off, and that the partiesaccumulated real and personal property. The
chancedllor equitably divided the assets accumulated during the joint venture which was the home that they
shared while living together, the persond furnishings and property withinthe home, and fifty-three acres of
rurd land.

13. Prior to the trid on the merits, the parties agreed to sdll the home which they shared. Pursuant to
court order, the $26,000 inequity received fromthe sdle was deposited into the registry of the court. Also,
prior to trid, and after Brenetta filed her seconded amended complaint for divorce, she and Ellis entered
into the following agreement:

SETTLEMENT AGREEMENT BETWEEN
BRENETTA PITTMAN AND W. ELLISPITTMAN

Re Brenetta Hoskins Pittman v. W. Ellis Pittman
Cause No.: 01-121
Quitman County Chancery Court

This agreement has been reached by the above parties to resolve the above pending
litigationafter Brenetta Pittmannatified her attorney L ee Gravesthat she wanted to dismiss
the lawsuit. . . The other purpose of this document is to give both Lee Graves and Ms.
Linda Coleman [EIlis s attorney] the mgor terms that Brenetta Pittman and W. Ellis
Pittman have reach [Sc] agreement regarding. [Sc]

1. W. Ellis Fittman will pay child support to Brenetta Pittman in the amount of
$400.00 per month based upon 18 percent of his adjusted gross income.



2. Brenetta Pittmanand W. Ellis Fittman will have joint physica and lega custody of
the children, Merissa S. Pittman and Marc A. Rittmanwithboth children residing
with Brenetta Pittman at her residence.

3. Brenetta Pittman will daim the children as tax exemptions during odd years and
W. Wllis Fittman will clam the children as tax exemptions during even years.

4, Because both of the parties[sc] professond careers, they agreethat W. Blis Pittmanwill
have liberd vistaions with the children and that this will be in the best interest of the
children.

5. W. Ellis Aittman will pay Brenetta Fittmanaone time lump sum dimony payment
of $5,000.00 upon the signing of this agreemen.

6. Brenetta Pittman will quitclam al interest that she have [S¢] in the resdence
located at 187 Goodwin Road alk/a known as[sc] the maritd resdence and the
land located on Butch Hawkins Road to W. Ellis Fittman and he shdl be
responsible for adl taxes, mortgages and repairs and agree to indemnify Brenetta
Pittman from al debt associated with the properties.

7. Brenetta Pittman agree and acknowledge that she have [Sic] no interest in the law
firm of W. Ellis Pittman and the building located a 315 Desoto Avenue.

8. Brenetta Pittman and W. Ellis Pittmanagreethat the marriage betweenthe parties
was void at the time the ceremony was performed.

While the agreement was signed by both Ellis and Brenetta, apparently a scrivener’s error resulted in the
acknowledgmentsindicating that Brenetta twice acknowledged executing the agreement while Ellisdid not.
However, there is no dispute regarding Ellis' s execution of the agreement.

4.  Wehavebeenunabletofindinthe record that the chancellor considered the effect of the agreement

ontheissuesbefore im. While at one point the chancellor mentionsthe agreement, it does not appear that



he ever ruled onthe motion filed by Brenetta sfirdt atorney to terminate the agreement, or if such aruling
was made, we have been unable to locate the ruling in the record.

5. Notwithstanding the agreement, the chancellor gave Brenetta the $26,000 from the sde of the
would-be maritd home. In awarding the $26,000 to Brenetta, the chancellor stated the following: “More
in the nature of child support than a divison of accumulated assets, the Court is of the opinion that the
$26,000 equity should be awarded to her [Brenetta] for the purposes of obtaining trangportation for she
[sic] and the children. . ..” The chancellor dso awvarded Brenetta one half interest in fifty-three acres of
property which was jointly owned by the parties, and one hdf of the parties household furniture. The
chancdllor granted legd and physicd custody of the parties two children to Brenetta, with Blis having
reasonable vigtation rights.

T6. Aggrieved, Hlis appeds, asserting the following issues whichwe lig  verbatim: (1) whether the
vaid, binding Settlement Agreement executed by the parties (and entered after the Petitioner-Appelleefiled
her Complaint for Divorce) where Petitioner-Appellee agreed, inter dia, to quitdam her interestsin the
home and certain red property owned jointly by the parties estops any clams that she now hasin the red

property and home acquired during the time the parties cohabitated; (2) whether the Chancellor committed

1 In his bench ruling, the chancdllor referenced the settlement agreement with the following
comment:

| know of no 9gnificant interest to recite why previous counsel do [Si¢] not continue to be
counsel of record other than on behdf of the plantiff. It was a mutua decison at the
ingstence of the plaintiff that the then present counsel be relieved, as was then argued at
sad motion hearing. His principa interest and concern was for the best interest and the
benefit of the children. Successof counsd for plaintiff requesting to be rdlieved upon the
plaintiff and the defendant entering intowhat they called a separation agreement to
which then counsd, in his opinion, could not, in good conscious, agree with.
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areversble error of law by ordering Respondent-Appellant to pay to Petitioner-Appd lee asumof support
(whichhad the appearance of pdimony) for the sole purpose of permitting Petitioner-A ppellee to purchase
an automobile even after the Chancellor made a determination that the parties marriage was absolutely
void; (3) whether the Chancellor committed areversible error of law by ordering Respondent-Appel lant
to pay to Petitioner-Appelee $26,000 in lump sum child support for the purpose of her obtaining an
“automobile” (4) whether the Chancellor committed a reversible error of law in falling to adhere to the
Farese Standardsfor ordering parental vistationtotheminor children; (5) Whether the Petitioner-Appellee
walved any right to the dam that she and Respondent-Appellee entered into a joint venture as that
dlegationwas never madeapart of her Third Amended Complaint; (6) Whether the Chancellor committed
arevershle error of law by partitioning asale of rea estate property jointly held by the parties but faling
to discount the amount paid to Petitioner-Appellee for red estate taxes and other obligations incurred and
paid by Respondent-Appellant as joint ownership of the property.
q7. Hnding that the chancdlor erred in not considering the agreement executed by the parties, we
reverse and remand for adetermination as to the vaidity of the agreement.

ANALY SIS AND DISCUSSION OF THE ISSUES
118. While Hllis has listed six issues for consideration of appeal, we dedine to address each of them
because our decision tha the case must be reversed makes some of the issues moot or premature.
Therefore, we only address the settlement agreement, the award of child support, the vidtation, and the
falureof the chancellor to dlow Ellis a credit or adjustment for improvements hedlegedly madetojointly
held property.

1. The Settlement Agreement



T9. Hlisassertsthat, before the find judgment was entered, the parties entered into avaid settlement
agreement and that as aresult of the agreement Brenetta received $5,000 and agreed to quit damto him
al of her interest in the home and other red property. Ellis maintains that the chancdlor’ sfailure to bind
Brenettato the non-modifiable property settlement agreement, which she voluntarily signed, amountsto her
being unjustly enriched by $5,000.2 Insupport of thisargument, ElliscitesStone v. Sone, 385 So.2d 610,
612 (Miss 1980) for the proposition that courts may give deference to parties property settlement
agreements, even if chancery court gpprova is not sought in the first instance.

110. A review of the record revedsthat Ellis and Brenetta were joint owners of some red property,
condsting of fifty-threeacres of land. The chancdlor, failing to consder the settlement agreement in which
Brenetta agreed to quit dlam her interest in the home and other properties to Ellis awarded a one-hdf
interest to Brenettaand aone-hdf interest to Ellis However, the law in this Sate provides that a property
settlement agreement is no different from any other contract. In re Estate of Hodges, 807 So. 2d 438,
435 (Miss. 2002). The Missssppi Supreme Court has stated that property settlements under divorce
actions are binding on the parties if fair, equitable and supported by consideration. Weeks, 403 So. 2d at
149 (citing Stone v. Stone, 385 So. 2d 610 ( Miss. 1980)). We see no reason why the principle should
be any different in a case where the agreement is executed by parties seeking to settle issuesarisng out of
awould-be marriage which turns out to be void ab initio. 1t seemsto us that the chancellor should have

determined whether there was any judtifiable bass for not enforcing the agreement, or parts of it,

2 The characterization of the agreement as a non-modifisble property settlement agreement is
Ellis s characterization of it, not the Court's.



notwithstanding the court’ s determination that the marriage was void. Therefore, we reverse and remand
this case for a determination of the vaidity of the settlement agreement.
2. Child Support

11. The chancdlor awarded Brenetta $800 per month in child support. Additiondly, the chancdlor
awarded Brenetta $26,000 and stated that this was “[m]ore in the nature of child support than adivision
of accumulated assets.” In effect, the chancelor made an initid lump sum award of child support. We
know of no authority permitting an initia lump sum award of child support, and Brenetta has not cited us
to any such authority, contending only thet there is substantid to support the chancdlor’s decison.  Ellis
directsusto N. SHELTON HAND, MississiPP DIvVORCE, ALIMONY & CHILD Custopy 8 10-9 at 319 (6th
ed.) for the propostion that child support should never be awarded in lump sum. We agree.
Consequently, we reverse and remand the lump sum award of child support.

12. However, asto the monthly child support award, it does not appear that Ellis, based on his brief,
is chdlenging the appropriateness of thisaward. Evenif he were, we note that the child support provison
in the “so-caled separation agreement” is perhaps presumptively inadequate inasmuch as it does not
comply with the statutory child support guiddines set forth in Missssppi Code Annotate section 41-19-
101 (Rev. 2004). Therefore, we find no fault with the amount of the monthly child support award.
However, we are concerned that the chancellor faled to address the effect of the void marriage on the
paternity of the children and Ellis s obligation to pay child support where the children neither born during,

or legitimated as a result of, avaid mariage® On remand, the chancellor should consider whether an

3 Admittedly, thefirst child was born before the purported marriage; however, under the provisons
of Missssippi Code Annotated section93-17-1 (Rev. 2004), the first child would have become legitimate
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order adjudicating paternity is necessary ance the effect of the adjudication that the marriageis void isto
declare that the children were born under circumstances whichrob them of their legdly recognized status
as Ellis schildren.
113.  Ellisnext argues that the chancdlor erred in falling to grant him certain periods of vidtation, such
asNew Year's Day, Easter, Memoria Day, the Fourth of July, Labor Day and summer vistation. The
record does not contain any evidence that Ellis ever raised thisissue to the trid court. Therefore, thisissue
isproceduraly barred. Crowe v. Smith, 603 So.2d 301, 305 (Miss. 1992). However, our ruling here
does not in any way preclude Hlis from petitioning the trid court to amend the vistation schedule or the
chancdlor, if he choosesto, may reconsder the vigtation on remand.
114.  The next argument that we consder is ElliS's contentionthat Brenettawaived her clam to assert
that she and he entered into a joint venture because the dlegation was never made a part of her third
amended complaint. The record reflects that Brenetta did in fact raise the alegation of joint venturein her
third amended complaint. Brenetta s third amended complaint states in pertinent part:

Since October 4, 1999, the aforesaid parties hdd themsdves out to be husband and wife,

buying real and personal property together, incurringdebts together, jointly owning, buying

and «ling real and personal property, owning a joint venture and other businesses,

including, but not limited to, alaw office.
Brenetta' s third amended complaint also contains the following statement:

In the event the court should find the marriage to be void, then, in the dternative, the adult

plantiff would most repectfully show that animplied or constructive trust was established

by and between the adult plaintiff and the defendant, and the adult plaintiff hereby requests

the court to order that the adult plaintiff be fully compensated for her benefit and the benefit
of the minor children of the parties.

if the marriage had not been void, because Ellis has acknowledged that he is the father of that child.
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Hndly, the third amended complaint contains the following prayer: “And if plantiff Brenetta Hoskins
Pittmanhas prayed for wrong, improper or insufficent relief, thenshe now prays for suchrdief astowhich
she may be entitled inequity and/or the law.” Based on these pleadings, we are sati sfied that the chancellor
was within his authority in tregting the parties relationship as ajoint venture,
3. Credit or Adjustment for Improvements Made by Ellis to Jointly Owned Property
115. Ladly, Hlis contends that he is entitled to a contribution from Brenetta for the $30,000 that he
expended in making improvements to the would-be martid home. Ellis maintainsthat the home had alow
resde vaue prior to the improvements that he made and that the improvements made the martial home
more marketable. We firgt note that the record does not contain any evidence that Ellis ever brought this
issue beforethetria court. Therefore, heis procedurdly barred from raising thisissue for thefirst time on
apped. Crowe, 603 So.2d a 305. However, sSince we are reversing this case for the chancellor to
congder the vdidity of the settlement agreement, thisissue could become moot. Should it not become
moot, the chancdlor shdl not be precluded from addressing it as a part of the equitable divison of the
jointly acquired property.
CONCLUSION

116. In summary, we reverse and remand this case for the chancellor to determine the vdidity of the
settlement agreement which the parties Sgned, particularly the provisions relating to the settlement of the
jointly held property. We have dready commented in thisopinion on the provision regarding child support.
However, the chancdlor is free to reconsder the amount of child support as he determines appropriate

when he consders the paternity issues.



17. While we do not bdieve, based on Ellis s admissons, tha there is any genuine factud issue
regarding the paternity of the minor children, there needsto be order adjudicating Ellis the father of the two
minor children if this has not aready been done. The find decree amply recited that” Brenetta Hoskins
Rittman and W. Ellis Pittman are the parents of two children, namey Merissa Shanetta Fittman, afemae,
born December 19, 1991, and Marc Anthony Pittman, amdebornMay 15, 2001.” Perhapsthereisan
order of paternity aready in existence with respect to the child that was born prior to the purported
marriage, and if o, nothing further needs to be done with respect to that child.

118. Wereverse and remand for further proceedings consistent with this opinion.

119. THE JUDGMENT OF THE QUITMAN COUNTY CHANCERY COURT IS
REVERSED AND REMANDED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE

APPELLEE.

KING, C.J., BRIDGES AND LEE, P.JJ., MYERS AND BARNES JJ., CONCUR.
CHANDLER, GRIFFIS, AND ISHEE, JJ., NOT PARTICIPATING.
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