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ATTORNEY S FOR APPELLEE: JERRY DEAN SHARP
TERRY L. CAVES
NATURE OF THE CASE: DOMESTIC RELATIONS
DISPOSITION: AFFHIRMED IN PART; REVERSED AND
REMANDED IN PART
MOTION FOR REHEARING FILED:
MANDATE ISSUED:

BEFORE MYERS, P.J., CHANDLER AND GRIFFIS, JJ.

MYERS, P.J., FOR THE COURT:
1. This caseisbefore us falowing aremand by the supreme court to revist the awards of dimony and
child support after complying withthe Ferguson factors in equitably dividing the marita assets. Lauro v.
Lauro, 847 So0.2d 843 (Miss. 2003). On remand the chancellor evaluated theFer gusonfactors, reduced
the amount of adimony and increased the child support avard. Additionaly, a vigtation schedule was
entered and Helen was awarded attorney’ s fees.

FACTS

92. Francis “Frank” and Helen Lauro were married on May 1, 1991. During the early years of the
marriage, Helen worked as a licensed practica nurse. During their marriage, three children were born:
Chrigtiana, born January 31, 1992; Phillip, born November 15, 1994; and Isabella, born October 3, 1998.
113. On April 23, 1999, Helen filed for separate mantenance after discovering that Frank was
romanticdly involved with another woman. Frank filed acounter-compliant for divorceon May 12, 1999.
OnJdune 2, 2000, Helen’s moation to file an amended complaint for divorce was granted by the chancellor.
4. A trid on this matter was held in the Chancery Court of the Second Judicid Digtrict of Jones
County on June 14 and Augugt 16 and 17, 2000. Helen was granted a divorce on the grounds of

uncondoned adultery. Helen was awarded the equity fromthe sde of the marita home, primary physicd



and legd custody of the three children, child support inthe amount of $600 per child for atotal of $1,800
per month, $4,200 per monthinperiodic dimony, and $19,391.95 inattorney’ sfees. Fromthisjudgment,
Frank apped ed to the supreme court.

5. On apped, the supreme court in an opinion written by Justice Carlson affirmed in part, and
reversed and remanded in part this case to the chancery court. The chancellor was ordered to make a
proper classfication of the maritd property for equitable digtribution as outlined in Ferguson. After the
proper classficationand equitable distributionwas made, the chancellor was ordered to revisgit his awards
of dimony and child support. Upon the determinationof equitable digtribution, dimorny and child support,
the chancellor was given the option of revisting the award of attorney’s fees to Hden. Findly, the
chancdllor was ingtructed to address Helen' s request for medicd insurance that was not addressed inthe
find judgement. Lauro v. Lauro, 847 So.2d 843 (Miss. 2003).

T6. Upon remand, the parties agreed not to reopen the evidence and have the trid court reconsider
the evidence presented during the origind trid. On August 27, 2004, the chancellor entered his seventeen
page “Fndings of Fact and Conclusions of Law.” The chancellor addressed each of the Ferguson factors
in equitably didributing the maritd estate, he then reconsidered the issues of dimony, child support, and
attorney’ sfees. Helen was awarded $3,000 per month in periodic dimony. The parties agreed that Helen
would recelve primary physicd custody and Frank and Helenwould have joint legd custody, with Frank
having agreed vigtation. The chancellor then awarded child support in accordance with the statutory
guiddines which amounted to $2,001 per month ($667 per child). The chancellor also awarded Helen
attorney’ sfeesinthe sumof $19,391.95. From thisjudgment Frank gppedsraising five issues and Helen

enters amotion for attorney’ sfees on gpped. The issues of thiscase are:



|. THE TRIAL COURT ERRED IN AWARDING PERIODIC ALIMONY INSTEAD OF
REHABILITATIVE ALIMONY ASPROMPTED BY THE SUPREME COURT OPINION.

1. THE CHANCELLOR WAS MANIFESTLY WRONG AND CLEARLY ERRONEOUS IN
AWARDING PERIODIC ALIMONY WHEN CONSIDERED WITH THE AWARD OF CHILD
SUPPORT AND OTHER SUPPORT AWARDS.

I1l. THE CHANCELLOR ABUSED HIS DISCRETION BY NOT EQUITABLY DISTRIBUTING
THE MARITAL ASSETS.

IV. THE CHANCELLOR COMMITTED MANIFEST ERROR IN AWARDING VAGUE AND
UNSPECIFIED VISITATION.

V. THE AWARD OF ATTORNEY’'S FEES WAS ERRONEOUS AND AN ABUSE OF
DISCRETION.

VI. HELEN'SMOTION FOR ATTORNEY'S FEES ON APPEAL.
STANDARD OF REVIEW
q7. Our standard of review for dl appedsinvolving domestic reaions mettersislimited. We will not
disturb the findings of a chancdlor unless the chancdlor was *“ manifestly wrong, clearly erroneous, or an
erroneous legd standard was applied.” Perkins v. Perkins, 787 So. 2d 1256, 1260-61 (19) (Miss.
2001).
DISCUSSION

. THE TRIAL COURT ERRED IN AWARDING PERIODIC ALIMONY INSTEAD OF
REHABILITATIVE ALIMONY ASPROMPTED BY THE SUPREME COURT OPINION.

18.  Asthe fird issue presented on apped, Frank contends that the supreme court instructed the
chancdlor that inawarding adimony he should award rehabilitative dimony and not periodic dimony. Frank
argues that the chancellor awarded the permanent periodic dimony to punishhim. Frank contendsthat he
should only be required to pay Helenrehahilitative dimony to allow her to get back into the working world.

We do not agree.



T9. Alimony isonly considered after the maritd property has been equitably divided and the chancdllor
determinesthat one spouse is a adeficit. Lauro, 847 So.2d at 848. “Alimony and equitable distribution
are didinct concepts, but together they command the entire fidd of finendd settlement of divorce.
Therefore, where one expands, the other must recede.” 1d. at 849 (citations omitted).

110. In Jugtice Carlson’s opinion, the reference to the award of rehdhbilitative dimony was part of a
larger discusson on when a chancellor must revist the award of dimony. The previous opinion ingructs
the chancdllor, and this Court, when dimony isto be revisited onremand and whenitis not. In respect to
reviditing periodic aimony the supreme court points our atention to Mace v. Mace, 818 So.2d 1130
(Miss. 2002), and for rehabilitative dimony, Hensarling v. Hensarling, 824 So.2d 583 (Miss. 2002).
11. InMacethe supreme court ingtructed the chancellor to revidt the award of periodic dimony after

aproper vaue of the medica practice had been determined. The supreme court instructed:

The chancery court's vauation of the practice is reversed, and this case is remanded for
an adequate vauation of the practice. Also, the award of alimony is vacated, and the
chancdlor ingtructed to revist the issue as dimony and equitable distribution should be
considered together. Ferguson, 639 So.2d at 929 (stating that though dimony and
equitable digtributionare different concepts, they should be considered together, as when
one expands, the other must recede).
Mace, 818 So.2d at 1134 (1116). Theaward of dimony in Mace was one of permanent periodic aimony.
This case ingructs that periodic dimony can only be awarded after the proper equitable distribution of
marita assets is complete and when equitable distribution is revisited periodic aimony must aso be
revisted.
112.  InHensarling, the supreme court affirmed the chancellor's award of rehabilitative dimony even
though the court had reversed the chancellor’ sevauation of the martial estate and remanded to determine

the vaue. Hensarling, 824 So.2d at 595 (139).



113. Inther previous opinion in this case the supreme court held that “rehabilitative dimony is not
considered during equitable digtribution.” Lauro, 847 So.2d at 849 (115). Additiondly, the court held that
“Helen was granted permanent periodic dimony; therefore, case law mandatesthat her awvard of dimony
be consdered with the equitable distribution of the marital property.” 1d.

14. Thediscusson of periodic and rehabilitative dimony was ingructive for an understanding of how
eachishandled whena caseisremanded for property distribution. Periodic dimony isto be reconsidered
when the maritd estate is redistributed under principles of equitable digtribution. However, rehabilitative
aimony is not conddered during equitable digtribution.

115.  Fnding that the supreme court classified the awvard of dimony aspermanent periodic dimony and
did not indruct the chancellor to award rehailitative dimony, we find this issue without merit.

1. THE CHANCELLOR WAS MANIFESTLY WRONG AND CLEARLY ERRONEOUS IN
AWARDING PERIODIC ALIMONY WHEN CONSIDERED WITH THE AWARD OF CHILD
SUPPORT AND OTHER SUPPORT AWARDS.

f16. Ashissecond issue on apped, Frank argues that the chancdllor erred in awarding Helen $3,000
per monthin periodic dimony when considered withthe $2,001 per monthinchild support and the amount
of marital debt Frank was ordered to pay. We do not agree.

117. Inthe “RAndings of Fact and Conclusions of Law” entered by the trid court, the chancellor
addressed each of the factors set forthin Armstrong v. Armstrong, 618 So.2d 1278 (Miss. 1993). The
chancdlor determined that Frank was in excdlent hedlth, thirty-eight years old and earned $200,000 per
year. Helen was thirty-sx years old and had no income other than the support from Frank. At thetime
of the separation, Helen was suffering from depression and anxiety from Frank’ sinfiddity, behavior and
the breakup of their marriage. During the separation, Helen attempted to renew her licensed practicd

nurse (L PN) license, but Frank stopped payment onthe check. Helenalso attempted to obtain her license



as a registered nurse (RN), but was unable to do so due to Frank’s abusve behavior. Heen's earning
capacity would be higher if she obtained her RN license.

118.  Upon the partiesmoving to Laurd, Frank maintained Helen with a very high standard of living.
Frank provided Helen with a Rolex watch, jewdry, designer clothes and told her not to shop at Kmart,
Wa-Mart or Payless Shoes because she was adoctor’ s wife. Helen had free use of the checkbook to
gpend money on her and the children.

119.  Aftercondgdering the Armstrong factors, the chancellor awarded Helen$3,000 per monthaimony,
the tax deduction for the three children and the responghility to pay the marita debts was placed with
Frank. These awards are supported by the facts of this case. Frank maintained Heleninahighstandard
of living. Helen was not alowed to shop at storesthat were beneath the lifestyle of adoctor’ swife. Frank
aso did not want Helen to work. He continued to desire that she not work after the separation; this is
evidenced by hisstopping payment onthe check to renew her licenseand hisinterference with her pursuant
of her RN license.

920.  Fnding that the chancedlor was not manifestly wrong nor gpplied an erroneous legd standard this
error iswithout merit.

I1l. THE CHANCELLOR ABUSED HIS DISCRETION BY NOT EQUITABLY DISTRIBUTING
THE MARITAL ASSETS.

721.  Ashisthird issue on apped, Frank contends that the chancellor’ s distribution of marital property
was not equitable and that the Ferguson factors were not properly considered. We do not agree.

122. Missssppi isnot acommunity property state; thus, the chancdlor is not required to divide marital
property equaly. Redd v. Redd, 774 So.2d 492 (17) (Miss. Ct. App. 2000). The case of Ferguson v.

Ferguson, 639 So.2d 921 (Miss.1994), established the guidelines that chancellors are to consider when



deciding issues of maritd property divison. Ferguson directs chancery courts to consider the following
guidelines, where applicable, when attempting to effect an equitable divison of marita property:

1. Subgtantia contribution to the accumulation of the property. Factorsto be consdered
in determining contribution are as follows:

a Direct or indirect economic contribution to the acquigtion of the property;

b. Contribution to the stability and harmony of the marital and family reationships as
messured by quality, quantity of time spent on family duties and duration of the marriage; and

c¢. Contribution to the education, training or other accomplishment bearing on the earning
power of he spouse accumulating the assets.

2. The degree to which each spouse has expended, withdrawn or otherwise disposed of
marital assets and any prior distribution of such assets by agreement, decree or otherwise.

3. The market vaue and the emotiona value of the assets subject to distribution.

4. The vadue of assets not ordinarily, absent equitable factorsto the contrary subject to
such distribution, such as property brought to the marriage by the parties and property acquired
by inheritance or inter vivos gift by or to an individua spouse;

5. Tax and other economic consequences, and contractual or lega consequencesto third
parties, of the proposed distribution;

6. The extent to which property divison may, with equity to both parties, be utilized to
eliminate periodic payments and other potentia sources of future friction between the parties;

7. The needs of the parties for financid security with due regard to the combination of
assets, income and earning capacity; and

8. Any other factor which in equity should be considered.

Klauser v. Klauser, 865 So.2d 363, 366-67 (113) (Miss. Ct. App. 2003).

123.  Equitable digtributiondoes not meanequal digribution. Chambleev. Chamblee, 637 So.2d 850,
863-64 (Miss. 1994). When a chancellor makes adigtributionof the maritd estate, that decison must be
supported by afindings of fact and conclusons of law on the record for the purpose of appellate review.
Klauser, 865 So.2d at 367 (1113). It must be reasonably certain to this Court that the chancellor abused
his discretion, was manifestly wrong, was clearly erroneous or gpplied an erroneous legal standard to
render areversa. Barton v. Barton, 790 So.2d 169, 175 (1117) (Miss. 2001); Palmer v. Palmer, 841

S0.2d 185, 188 (112) (Miss. Ct. App. 2003).



924. Havingreviewed the chancelor’ sfindings of fact and conclusions of law, we do not find an abuse
of discretion, manifest error, or an erroneous legal stlandard.  The chancellor followed the guiddines st
forthin Ferguson by addressing each of the factors as follow:
1.a The chancdlor found that Frank wasthe sole wage earner with aannual saary of $200,000. Helen
was a stay-at-home mother and supported Frank in his career.
b. Frank and Helenwere both contributors to the stability and harmony of the marriage until Frank began
an extramarital affair.
c. Helensupported Frank during his medicd internship and fdlowship which concluded hismedicd traning.
2. Frank disposed of marital assetsby liquidating hisIRA, sdlling a vehicle and spending marital funds on
his girifriend by paying rent and other monthly expenses.  Additiondly, Frank took his girlfriend on
expensve trips and purchased his mother diamond earrings.
3. The chancellor addressed the market and emotiona vaue of the parties assets
4. Neither party had non-marital assets that were not commingled and Frank wasfound to have substantial
separate debt.
5. No testimony was given at trid regarding tax or economic consequences.
6. The chancellor determined that property divison should be used to iminate future frictionbetweenthe
parties. Helen was unemployed at the time of trid and Frank had a substantial earning capacity.
8. The chancellor found substantial marital debt.
125.  Wefind that the chancellor properly applied the Ferguson factors to these facts. Therefore, this
issue is without merit.

V. THE CHANCELLOR COMMITTED MANIFEST ERROR IN AWARDING VAGUE AND
UNSPECIFIED VISITATION.



926. Astheforthissue on gppedl, Frank requests this Court to remand the case for the chancellor to
enter a specific vigtation schedule with his children. We agree.

927. “The specification of times for vigtation rights is committed to the broad discretion of the
chancdlor,” but that does not excuse the fallure of the chancellor to specify what thosetimesare. Childers
v. Childers, 717 So. 2d 1279, 1282 (1116) (Miss. 1998) (quating Clark v. Myrick, 523 So.2d 79, 83
(Miss. 1988)). The find judgment of divorce provides* reasonable vistationas specificdly dictated in the
record and agreed by the parties.” However, the record does not indicate any specific vidtation schedule
or agreement between the parties concerning visitation between Frank and his children. We, therefore,
remand on this issue and order that the chancellor enter a specific vigtation schedule.

V. THE AWARD OF ATTORNEY’S FEES WAS ERRONEOUS AND AN ABUSE OF
DISCRETION.

128. AsFrank’sfifth and find issue on apped, he contends that the chancellor abused his discretion in
awarding Helen $19,391.95 in attorney’ s fees. We do not agree.

129. Anaward of attorney's feesindomestic casesislargey amatter entrusted to the sound discretion
of thetria court. Poole v. Poole, 701 So.2d 813, 819 (126) (Miss. 1997); Arthur v. Arthur, 691 So.2d
997, 1004 (Miss. 1997). Unlessthe chancellor is manifestly wrong, his decision regarding attorney fees
will not be disturbed on gpped. Bredemeier v. Jackson, 689 So.2d 770, 778 (Miss. 1997). Absent an
abuse of discretion, the chancdlor's decision in such matters will generdly be upheld. Armstrong v.
Armstrong, 618 So.2d 1278, 1282 (Miss. 1993); Martin v. Martin, 566 So.2d 704, 707 (Miss. 1990);
Kergosien v. Kergosien, 471 So.2d 1206, 1212 (Miss. 1985).

130.  Inthechancdlor’ s*Finding sof Fact and Conclusions of Law” he directs this Court’ sattentionto

the fact that alarge sum of Helen' sattorney’ sfeeswere the result of Frank’ s contemptuous conduct in not

10



paying court-ordered support. Additionaly, based on the tria record, Helen was not employed and she
provided direct testimony that she would be unable to pay the fees. Her Rule 8.05 Financid Statement
provided that she had no income and her monthly expenses were $7,007.68. The chancdlor found that
Franks s actions had caused Helen toincur increased fees. The chancdlor dates. “ Over the hitory of the
case before the Court, it seemed that Frank tried to use his superior financid postion in an effort to ‘beat
Helen down’ and deprive her of legd representation by filings which required her to pay an attorney to
defend.”
131. Wefind that the chancellor did not abuse his discretion in awarding atorney’sfees. Thisissueis
without merit; we affirm.
VI. HELEN'SMOTION FOR ATTORNEY’S FEES ON APPEAL
132. Heenrequeststhat this Court order Frank to pay her attorney’ sfeesand expenses on this gppedl.
We agree.
133.  ThisCourt hasgenerdly awarded attorney'sfeeson appeal in the amount of one-haf of what was
awarded inthe lower court. Monroev. Monroe, 745 So.2d 249, 253 (117) (Miss. 1999). Attorney'sfees
are based upon necessity rather than entitlement. 1d.
134. The lower court found that Helen was undble to pay her attorney’s fees because of her
unemployment, based on Frank’s actions, and her monthly expenses of $7007.68. We grant Helen's
motion for attorney’ s fees on appeal in the amount of $9,695.98.

CONCLUSION
135.  We find no error by the chancdlor in the granting of periodic dimony, of the amount of support

granted to Helen, the equitable distribution of the marita assets, or the awarding of attorney’sfees. We

11



do remand to the lower court and ingtruct the chancedllor to enter a specific vigtation schedule between
Frank and the minor children. Helen’s motion for attorney’ s fees on apped is granted.

136. THE JUDGMENT OF THE CHANCERY COURT OF THE SECOND JUDICIAL
DISTRICT OF JONES COUNTY IS AFFIRMED IN PART AND REVERSED AND
REMANDED IN PART. THEMOTION OF HELEN LAURO REQUESTING ATTORNEY'’S
FEESON APPEAL ISGRANTED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE
APPELLANT.

KING, CJ., LEE, P.J., SOUTHWICK, IRVING, CHANDLER, GRIFFIS, BARNES,
ISHEE, AND ROBERTS, JJ. CONCUR.
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