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KING, CJ., FOR THE COURT:
1. James Vernon Jackson appedls the Prentiss County Chancery Court’s judgment of divorce
entered againg him and in favor of hiswife of fifty-five years, Gerddine Jackson. Mr. Jacksonraisesthe
following issues on goped:

l. Whether the chancdlor erred in granting a divorce on the ground of habitua crud and inhuman
treatment.

. Whether the chancdllor erred in classfication, vauation, and divison of marital assets.
FACTS
2. Mr. and Mrs. Jackson were married on December 21, 1949. The couple had five children. In

1963 the couple moved into a house built by Mrs. Jackson’s father in Prentiss County. Mrs. Jackson



resdesin the house to thisday. Inthe early 1960s Mr. Jackson began working at agarment factory in
Memphis, where he worked for the next thirty years. At the beginning of his employment at the garment
factory, Mr. Jacksonstayed inMemphis during the week, but returned to the marital home every weekend.
Then he began coming home every other weekend, then once a month, until findly his visits were so
sporadic and infrequent that the oldest child testified that Mr. Jackson was “totaly absent when we lived
a home.” Mr. Jackson’'s support was aso sporadic. When he sent home anything at dl, it was no more
than one hundred dollars per month. Mrs. Jackson was unemployed and stayed home to raise her five
children. Mrs. Jackson's parents assisted them financialy, and the children obtained jobs a very young
ages.

113. Inthe early 1990s the garment factory closed and Mr. Jacksonmoved back into the marital home
withMrs. Jackson. Thetwo occupied separate bedrooms and split the cost of utilities. Accordingto Mrs.
Jackson, Mr. Jackson would come home intoxicated four or five nights aweek frequently to the point of
having soiled his pants. She a so testified that Mr. Jackson constantly criticized and cursed her, but did not
use physicd violence. Four of the Jackson’'s children aso testified on their mother’s behaf and
subgtantiated her claims of Mr. Jackson’ s excessve acohol use and mental and verbal abuse toward their

mother. Mr. Jackson denied in detall nearly every alegation made againg him by his wife and children.

ANALYSS
Habitual Crud and Inhuman Treatment
14. Indomestic rdations cases, a chancdlor’ s findings will not be overturned unlessclearly erroneous,

manifestly wrong, or an incorrect lega standard was gpplied. Sorolesv. Soroles, 782 So.2d 742, 746



(T113) (Miss. 2001). Further, inreviewing adivorce decree, this Court must view thefactsinthe light most
favorable to the appellee. Boutwell v. Boutwell, 829 So.2d 1216, 1220 (113) (Miss. 2002). In order
for adivorce to be properly granted on the ground of habitua crudl and inhuman treatment, the following
must be proven by a preponderance of the evidence:

[Clonduct that ether (1) endangers life, limb, or hedth, or creates a reasonable

apprehension of such danger, rendering the reaionship unsafe for the party seeking reief,

or (2) is so unnaturd and infamous as to make the marriage revolting to the non-offending

spouse and render it impossible for that spouse to discharge the duties of marriage, thus

destroying the basis for its continuance.
Petersv. Peters, 906 So.2d 64, 68 (Miss. Ct. App. 2004) (113) (quotingRichardv. Richard, 711 So.2d
884, 889 (122) (Miss.1998)). “The conduct must consst of something more than unkindnessor rudeness
or mereincompdibility or want of affection.” Hornv. Horn, 909 So.2d 1151, 1155 (1[7) (Miss. Ct. App.
2005) (ating Daigle v. Daigle, 626 So. 2d 140, 144 (Miss. 1993)). However, afinding of physica
violence is not a prerequisite to establishing habitud crud and inhumean treetment. Fisher v. Fisher, 771
So.2d 364, 367 (110) (Miss. 2000). The crue treatment must be routine and continuous. Moore v.
Moore, 757 So0.2d 1043, 1047 (116) (Miss. Ct. App. 2000) (cting Mixon v. Mixon, 724 So.2d 956,
959 (19) (Miss. Ct. App.1998)).
5. The chancdlor found that Mr. Jackson's regular drinking binges, foul language, rude and
condescending behavior toward Mrs. Jackson and the children, mysterious expenditure of marita funds,
and unexplained extended absences rose to the level of habitud cruel and inhuman treatment. These
findings were supported by the tesimony of Mrs. Jackson and four of the Jacksons' children. Mrs.

Jackson tedtified that Mr. Jackson began drinking heavily shortly after he moved back into the marital

home. Shetedtified that Mr. Jackson drank heavily four to fivetimesaweek. Shetedtified that she and
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the childrenasked Mr. Jacksonto undergo an eva uationto determine whether he wasinneed of trestment
for possble dcoholiam, but Mr. Jackson refused. The four Jackson children who testified each
ubgtantiated their mother’s claim of Mr. Jackson’s excessve drinking. In addition to generd testimony
describing Mr. Jackson’' s demeanor when he would come home drunk, the children testified to specific
examplestheyrememberedfromseaing thar father drunk. One child expressed aconcern for Mr. Jackson
being drunk in front of his grandchildren. Another child recounted atime where she and her mother had
to go pick up Mr. Jacksonfromthe VVFW becausehe wastoo intoxicated to drive home. Thechildrendso
testified that Mr. Jackson's drinking may have been the reason he missed one daughter’ s graduation
ceremony and another daughter’ s wedding rehearsa dinner.

T6. Eachchild also testified asto the verbal and menta abuseMr. JacksoninflicteduponMrs. Jackson.
The children described Mr. Jackson as cursing their mother, tregting her “like an idiot,” and berating her
for atending church. Each of the Jacksons children was asked if he or she believed that their parents
could go on living together as hushand and wife, and each child replied in the negetive. The oldest child
stated that she believed her mother would suffer a nervous breskdown if she continued to live with Mr.
Jackson.

17. The chancellor found as credible Mrs. Jackson's testimony that Mr. Jackson |eft the house early
every morning and stayed out dl day and dl night, and many times did not come home until the next
morning, with little or no explanation. The chancdllor, based largely upon the testimony of Mr. Jackson,
found that he mysterioudy spent maritd funds. Mr. Jackson testified that whenhe worked inMemphis he
made about three hundred dollars per week, pad no rent to live in an acquaintance’ s apartment, and

contributed minimaly to the upkeep of the maritd home.
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18. After examining the testimony, we cannot say that the chancedllor manifestly erred in finding that the
course of conduct inwhichMr. Jackson engaged during the twelve years prior to hisseparationfromMrs.
Jackson amounted to habitud cruel and inhuman trestment. “There are many kinds of acts such aswilful
fallure to support, verba abuse, neglect, and the like which, if taken done will not conditute cruelty, but
when taken together will manifex a course of conduct as a whole which may amount to cruelty.”
Rakestraw v. Rakestraw, 717 So. 2d 1284, 1288 (110) (Miss. Ct. App. 1998). The collective action
of Mr. Jackson fdls within that category. We therefore affirm the chancellor’ s award to Mrs. Jackson of
adivorce based on the ground of habitud crud and inhuman treatment.

Equitable Distribution
T9. Mr. Jacksondams that the chancellor erred in her dassfication, vauation, and divisonof property.
This Court reviews a chancellor’s divison of marital property under an abuse of discretion standard.
Shoffner v. Shoffner, 909 So.2d 1245, 1250 (Miss. Ct. App. 2005). A chancdlor’ sfirst sepin equitable
digtributionisclassfying property as maritd or non-marita property. Ericsonv. Tullos, 876 So. 2d 1038,
1040 (19) (Miss. Ct. App. 2004). Next, the chancellor must assign vaue to and equitably divide the
property, taking into consideration each parties separate property. Id.
“If there are suffident marital assets which, whenequitably divided and cons dered witheachspouse'snon-
marital assets, will adequately provide for both parties, no more need be done.” 1d. (quoting Johnson v.
Johnson, 650 So. 2d 1281, 1287 (Miss. 1995)).

Classification

110. The chancdlor found the following property to be marital property: the marital home, various

household furniture and appliances, a tractor and various tools, three motor vehicles, Mrs. Jackson's



retirement account, and each parties’ checking account. The chancdlor found along list of household items
whichMrs. Jackson’ s childrengave her as gifts to be Mrs. Jackson' s separate property.!  Thechancdlor
a0 dassfied as Mr. Jackson's separate property severa items that were given to him as gifts from his
children.

11.  Mr. Jackson cites Johnson v. Johnson, 650 So. 2d 1281, 1286 (Miss. 1994) for the contention
that the items dasgfied as Mrs. Jackson's separate property were used for family purposes and should
therefore be deemed maritd property. However, this Court has previoudy relied on Johnson for the
proposition that, “Property obtained by inheritance or by gft is non-marita property and not subject to
equitabledigtribution.” Brock v. Brock, 906 So.2d 879, 887 (148) (Miss. Ct. App. 2005) (cting Johnson,
650 So.2d at 1287). Nonetheless, non-marital property “may be converted into marital assetsif they are
commingled with marita property or utilized for domestic purposes, absent an agreement to the contrary.”
Boutwell v. Boutwell, 829 So.2d 1216, 1221 (120) (Miss. 2002) (empheds added) (citing Heigle v.
Heigle, 654 So.2d 895, 897 (Miss.1995); Johnson, a 1286)). Mrs. Jackson necessarily utilized the gifts
fromher children for domestic purposes because dl of the giftswere household furnishings However, Mr.

Jackson, who did not reside in the marital home for thirty years, disavowed any interest in these items,

testifying:

Theitems listed as Mrs. Jackson' s separate property indude: two coffee tables, two end tables,
abuffet table, achina cabinet, adining table, Sx chairs, five orientad rugs, two chandeliers, akitchen table
with chairs, a ove and vent hood, a dishwasher, two refrigerators, a braided rug, alight fixture, a sofa
table, an entertainment center, a sofa and loveseat, a recliner, atelevison, a VCR, a jewery chest, a
bedroom suite, patio furniture, shutters, celling fans, awasher and dryer, and lamps.



Q. Mr. Jackson, do | understand that youwant money out of the house, the equipment, and your TV,
isthat what | understand —

A. That'swhat | want.

you're asking for?
A. That'sdl.
Q. All right. Thank you.
A. She can have the rest of it.

712.  For these reasons, we affirm the chancdlor’ s classfication of marita and non-marita property.
Valuation

113.  Mr. Jackson aso arguesthat the chancdlor erred in her vauation of the Jackson’s motor vehicles.
The chancellor found thet the 1983 Oldsmobile Cutlass had a far market vaue of $1,500, the 1987
Oldsmobile Cutlass had afair market value of $2,500, and the 1979 Ford pickup truck had afair market
vadue of $2,500. Specificaly, Mr. Jackson argues that the chancellor took these figures from Mrs.
Jackson’'s Rule 8.05 of the Uniform Chancery Court Rules financid statement, even though his financid
statement valued the 1983 Oldsmobile and the 1979 Ford at $500 apiece.

14. A determination of the vaue of the parties assets is a prerequisite to equitable distribution.
Dunawayv. Dunaway, 749 So0.2d 1112, 1118 (114) (Miss. Ct. App.1999) (atingFergusonv. Ferguson
639 So. 2d 921, 929 (Miss. 1994)). However, “it isincumbent upon the parties, and not the chancdllor,
to prepare evidence touching on matters pertinent to the issuesto betried.” Id. The only evidence of the
vaue of the Jackson's vehicles presented to the chancellor were the valuesassgned to the vehiclesin both

Mr. and Mrs. Jackson'sfinancid statements. Although Mr. and Mrs. Jackson’ s personal vauations of the



vehicleswasfairly divergent, wedeclineto find that the chancellor wasinerror for accepting Mrs. Jackson’s
assgnment of vaue over Mr. Jackson's assgnment.
Equitable Division

115.  Mr. Jackson argues that the chancellor erred in her divisonof the maritd property. He argues that
the chancdllor (1) faled to take into account Mr. Jackson’ sfinancid contributiontoward remodeling of and
certainrepairsmadeto the marital home; (2) erred in her finding that Mrs. Jackson made active contributions
to the maintenance of the marital home; (3) erred in her finding that Mr. Jackson made minimd financid
contributions toward the maintenance and upkeep of the marital home; (4) erred infinding that Mrs. Jackson
used her earnings on the maintenance and upkeep of the maritd home; (5) erred in her finding that Mr.
Jackson spent the bulk of his earnings onhis ventures away fromthe family; and (6) erred in consdering the
repairs that needed to be made on the marital home.
916. A chancdlor must consder the following eight factors when conducting an equitable distribution of
marital property:

(1) Substantid contribution to the accumulation of the property, including these factors.

direct or indirect economic contribution to the acquidtion of the property, contribution to

the gability and harmony of the maritd and family rdationships as measured by quality,

quantity of time spent on family duties and duration of the marriage, and contributionto the

education, traning or other accomplishment bearing on the earning power of the spouse

accumulating the assets,

(2) the degree to which each spouse has expended, withdrawn or otherwise disposed of

marital assets and any prior distribution of such assets by agreement, decree or otherwise,

(3) the market vaue and the emotiond vaue of the assets subject to digtribution,

(4) the vaue of assets not ordinarily, absent equitable factors to the contrary, subject to

such digtribution, such as property brought to the marriage by the parties and property

acquired by inheritance or inter vivos gift by or to an individua spouse,

(5) tax and other economic consequences, and contractua or lega consequences to third
parties, of the proposed distribution,



(6) the extent to which property divison may, with equity to both parties, be utilized to

diminate periodic payments and other potentia sources of future friction between the

?;;t;ﬁ: needs of the parties for financia security with due regard to the combination of

assets, income and earning capacity; and,

(8) any other factor which in equity should be considered.
Cosentino v. Cosentino, 912 So0.2d 1130, 1132 (111) (Miss. Ct. App. 2005) (quoting Ferguson 639 So.
2d at 928). “When reviewing a chancellor's judgment in property divison we are not to conduct a
Ferguson andyss anew, but are to review the judgment to ensure that the chancellor followed the
appropriate standards and did not abuse his discretion.” Shoffner v. Shoffner, 909 So.2d 1245, 1250
(Miss. Ct. App. 2005) (citing Wells v. Wells, 800 So.2d 1239, 1243 (18) (Miss. Ct. App. 2001)).
f17. The chancdlor applied the Ferguson factors to the evidence presented and made the fallowing
findings Under the first factor, the chancellor found that athough Mr. Jackson’s earnings were used to
purchase the maritd home, he provided few funds toward its maintenance and upkeep. Instead, Mrs.
Jackson, with the help of the children, was responsible for the mgority of the upkeep on the house. The
chancdlor found that Mr. Jackson’s extended absence from the marital home required Mrs. Jackson to
work outside the home while single-handedly raising the five children. The chancdlor dso found that Mrs.
Jackson earned a 401K account through her employment. The chancellor aso found that Mr. Jackson
made minimd financia contributions to the family and played the leading role in the demise of the marriage.
118.  Under the second factor, the chancellor found that Mr. Jacksonworked out of town for years, but
faled to adequately support his family. The chancellor found that Mr. Jackson did assist with utility

payments and various other expensesonoccasion. The chancellor aso found Mrs. Jackson solely satisfied

debts for whichMr. Jacksonwas equaly liable, and that Mrs. Jackson utilized her earnings to support the



family and maintain the marital home, while Mr. Jackson spent the bulk of his earnings on ventures avay
from the family.

119.  Under thethird factor, the chancellor determined the fair market vaue of the parties’ assets based
on the evidence provided by eachparty. Regarding any emotiona vaue of the assets, the chancellor found
that Mrs. Jackson’s emotiond ties to the marital home were much stronger than Mr. Jackson’s, as Mrs.
Jackson continuoudy lived in the home and raised her family there, while Mr. Jackson did not.

920.  The chancdlor found that the fourth factor was ingpplicable. Under the fifth factor, the chancellor
found that no debts were owed on the marital assets, and that no evidence of tax consequences was
presented. Under the sixthfactor, the chancellor found that due to the age of the partiesand in light of the
divigonof the property, it would be ingppropriateto award periodic dimony. Under the seventh factor, the
chancellor found that both parties were retired; Mrs. Jackson’ s monthly income was $664 per month; her
expenses exceeded her income; Mr. Jackson's income was $773 per month plus any revenue he earned
fromodd jobs he performed; Mr. Jacksonwasinpoor hedth; and both partieswould be onunsurefinancid
footing due to their ages and limited incomes. Asto the find factor, the chancellor considered repairs that
were required to be made on the marital residence at the time of the divorce proceeding.

121.  After waghing the Ferguson factors, the chancellor divided the martid property asfollows. Mrs.
Jackson was awarded the exdusve use, possession, and ownership of the marital home and adjoining
property; the 1987 Oldsmobile Cutlass; her IRA account; and various household furnishings. Mr. Jackson
was awarded an equitable lieninthe amount $14,000 on the maritd home, whichrepresentstwenty percent
of the home sfar market vaue; the 1983 Oldsmobile Cutlass; the 1979 Ford pickup truck; the tractor and

various equipment; two trallers; the riding lavnmower and atiller; and one televison.
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722. We find that the chancdlor conducted a detailed Ferguson andyss, and made adivison of the
marital property, which was supported by substantid credible evidence. Therefore, we affirm the
chancdlor’s equitable divison of the martid property.

123. THEJUDGMENT OF THEPRENTISSCOUNTY CHANCERY COURT ISAFFIRMED.
ALL COSTSOF APPEAL ARE ASSESSED TO THE APPELLANT.

LEE AND MYERS, P.JJ., SOUTHWICK, CHANDLER, GRIFFIS, BARNES, ISHEE
AND ROBERTS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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