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MYERS, J., FOR THE COURT:

1. The chancdlor granted Sara PaAmer a divorce from her husband based on the ground of adultery.

The chancellor awarded periodic aimony and divided the maritd assets. The husband appedl s asserting:

1. THE TRIAL COURT ERRED BY AWARDING ALIMONY TO THE WIFE OR IN THE
ALTERNATIVE, INAWARDINGALIMONY IN AN AMOUNT THAT WASMORE THAN THE

HUSBAND CAN PAY;

2. THETRIAL COURT ERRED BY NOT CONSIDERING THE VALUE OF THEWIFE'S
SEPARATE ESTATE NOR DID IT CONSIDER THE MARITAL DEBT WHEN DIVIDING THE

MARITAL PROPERTY.



STATEMENT OF THE FACTS

12. Sara Goodwin Pamer and Hal Eugene Pamer were married on December 26, 1964. Their
relationship resulted in two children, both of whom had reached the age of mgjority prior to thetria court
proceeding.
113. Thetwo lived together until Saraleft their marital homeon June 11, 2000. They have not cohabited
sncethat date. Sarafiled her complaint seeking an irreconcilable differencesdivorce on August 10. They
filed agtipulation to the irreconcilable difference divorce on October 24. On January 17, 2001, Sarafiled
amotion that sought to withdraw the consent divorce and sought adivorce based on adultery. Themotion
was granted January 22.
4. A hearing was held and on September 6, 2001, the tria court issued its opinion. Gene submitted
a motion seeking a new tria and on November 28, the trid court issued an amended judgment. The
amended judgment was filed the next day. It granted Sara:

1. A divorce based on the ground of adultery;

2. The marital home va ued between $62,000 and $86,270, including al furniture and gppliances;

3. The 1994 Buick valued between $3,500 and $7,000;

4. Fifty percent of Gene's401(k), total which wasvaued at $78,210.22 resulting in Sarareceiving
$39,105.11;

5. Her entire 401(k) , which was valued at $3,000;

6. A $5,000 certificate of deposit;

7. $30,000 life insurance policy on Gene naming her as beneficiary; and
8. Periodic dimony of $600 per month.

5. Gene was awarded:



1. A houseand lot purchased after their separation with marital fundsvaued at about $30,000 and
insured for $40,000.00;

2. A lawnmower worth $3,000;
3. The guns vaued at $600;
4 $400 in a savings account;

5. Bonds, vaued at less than $2,000 at the time of the hearing but listed as being worth $6,500 at
the time of the completion of the 8.05 statemert;

6. Fifty percent of his 401(k), totd which was vaued at $78,210.22 resulting in Gene receiving
$39,105.11; and

7. His Goodyear pension plan valued a $50, 496.03 which Gene will draw at age 65.
T6. Gene wasfifty-nine years old at the time of the hearing. Geneisin deteriorating hedlth. Gene has
athritis in his knees, back, and shoulders. He has had a hernia repaired, has been scheduled for gdl
bladder surgery, and has agrowth on his kidney.
17. Gene never completed high school but had managed to provide a comfortable lifestyle through
positions a a Western Auto store and his current employment as atire sdlesman for Goodyear. He has
worked for Goodyear for the last fifteen years. His gpproximate net income is $1,950 per month, which
includes $409 withheld as part of his401(k) and $466 withheld as payment on aloan used to purchase his
new residence. Gene's actua base salary without commission is $1,620.
118. Gene's expenses are $1,182.90 per month not including the $466 per month withdrawal from his
sdary. Hisliabilities totaed $38,900.
T9. Sara was fifty-five years old at the time of the hearing. Sheisin fairly good hedlth, athough she

suffers from high blood pressure and a thyroid condition.



110. Saraisahigh school graduate and works at the Chickasaw County Farm Bureau as a secretary
and receptionist. Sara nets approximately $800 per month, which doesnot include her $111.66 monthly
401(K) contribution. Her monthly expenses totded $1,241. This does not include what she will have to
pay for medica insurance once she loses coverage through Goodyear. Sarahasno ligbilities. Saradso
has an undivided one-haf remainder interest in 116 acres of land. Her aunt has alife estate in the land.
LEGAL ANALYSIS

11.  All of theissuesraised by Geneinvolvethe same standard of review. It must be reasonably certain
to this Court that the chancelor abused his discretion, was manifestly wrong, was clearly erroneous or
applied an erroneous legal standard to render areversd. Barton v. Barton, 790 So. 2d 169, 175 (Y17)
(Miss. 2001); Duncan v. Duncan, 774 So. 2d 418, 419 (14) (Miss. 2000).

1. DID THE TRIAL COURT ERRBY AWARDING ALIMONY TOTHEWIFEORIN THE
ALTERNATIVE, IN AWARDING ALIMONY IN AN AMOUNT THAT WASMORE THAN THE
HUSBAND CAN PAY?

12. The guidelines to be used in determining if dimony is appropriate in a particular case were
edtablished in Armstrong v. Armstrong, 618 So. 2d 1278 (Miss. 1993). The factors are:

(2) Theincome and expenses of the parties;

(2) The hedlth and earning capacities of the parties;

(3) The needs of each party;

(4) The obligations and assets of each party;

(5) The length of the marriage;

(6) The presence or absence of minor children in the home;
(7) The age of the parties,

(8) The standard of living of the parties, both during the marriage and a
the time of the support determination;

(9) The tax consequences of the spousal support order;
(10) Fault or misconduct;

(12) Wasteful dissipation of assets by either party; or

(12) Any other factor deemed just and equitable.



Id. at 1280. Unlike property division, an on-the-record andysisof theArmstrong factorsisnot necessary.
Thompson v. Thompson, 816 So. 2d 417, 420 (19) (Miss. Ct. App. 2002).

113.  Genefirg arguesthat aimony should not be awarded because after the divison of marital assets,
Sarahad no deficit. Equitable digtribution is primarily used to attempt a severance of the reationship so
that both can begin separate lives. Ferguson v. Ferguson, 639 So. 2d 921, 929 (Miss. 1994). Alimony
should only be awarded if a pouse would beleft with adeficit. Johnson v. Johnson, 650 So. 2d 1281,
1287 (Miss. 1994).

14. A review of the chancelor's judgment and the record reveds that Sard's expenses each month
outpace her income by severd hundred dollars. Additionaly, Sarawill have to obtain medica insurance
now that she will not be covered by Gene's company policy. The quote presented by her testimony from
the company sheworked for was almost three hundred dollars. Gene arguesthat Saracould sdll the assets
she was awarded, move into a more practicad and economica living arrangement, and then invest the
money to cover the difference between her income and expenses. Thisis curious since Gene dso argues
that the division of the property was erroneous. An dimony award was proper.

15. Genesnext aigument isthat the dimony was unduly burdensome. Itistruethat dimony should not
be used to make one spouse destitute while the other livesin comfort. Hemdley v. Hemsley, 639 So. 2d
909, 914 (Miss. 1994). A review of the record reflects that Gene is not able to pay aimony because of
his new girlfriend, the woman with whom he committed adultery. The woman testified that she pays for
nothing, while Gene pays dl the bills. We will not allow a person to persuade us that he or she can not
afford dimony payments because he or she wishes to spend that money on other relationships.

116.  Although the chancdlor did not go through the Armstrong factors one by one, it is apparent that

the chancellor considered dl the factors by the in-depth recitation of facts provided in the judgment. We



cannot say that the chancellor abused his discretion, was manifestly wrong, clearly erroneous, or applied
an erroneous legd standard.

2. DID THETRIAL COURT ERRBY NOT CONSIDERING THEVALUE OF THEWIFE'S
SEPARATEESTATEOR THEMARITAL DEBT WHEN DIVIDING THEMARITAL PROPERTY?

f17. The Missssppi Supreme Court has stated eight factors a chancellor should consider when
equitably dividing marita property:

(1) Substantia contribution to the accumulation of the property. Factorsto be considered
in determining contribution are as follows:

a. Direct or indirect economic contribution to the acquidtion of the

property,

b. Contribution to the stability and harmony of the maritd and family

relationships as measured by quality, quantity of time spent on family

duties and duration of the marriage; and

¢. Contribution to the education, training or other accomplishment bearing

on the earning power of the spouse accumulating the assets.
(2) Thedegreeto which each spouse has expended, withdrawn or otherwise disposed of
marital assetsand any prior distribution of such assets by agreement, decree or otherwise.
(3) The market vaue and the emotiond vaue of the assets subject to distribution.
(4) Thevaue of assets not ordinarily, absent equitable factors to the contrary, subject to
such digtribution, such as property brought to the marriage by the parties and property
acquired by inheritance or inter vivos gift by or to an individua spouse;
(5) Tax and other economic consequences, and contractua or legal consequencesto third
parties, of the proposed distribution;
(6) The extent to which property divison may, with equity to both parties, be utilized to
eliminateperiodicpaymentsand other potentia sourcesof futurefriction betweentheparties,
(7) The needs of the parties for financial security with due regard to the combination of
assats, income and earning capacity; and,
(8) Any other factor which in equity should be consdered.

Ferguson, 639 So. 2d at 928. The chancellor need not consider dl eight of the factors, but must consider
dl that are applicableto the property in question. Carrow v. Carrow, 741 So. 2d 200, 202 (110) (Miss.
1999).

118.  Inorder for this Court to make a meaningful review of the chancdlor’s decison, the chancellor

mus “separately consider and make findings of fact as to each of the relevant Ferguson factors as a



preludeto hisactud determination.” Heiglev. Heigle, 771 So. 2d 341, 346-47 (11116, 17) (Miss. 2000);
Baker v. Baker, 807 So. 2d 476, 479 (112) (Miss. Ct. App. 2001) . The falure to make such findings
isan abuse of discretion that requires reversa and remand. Heigle, 771 So. 2d at 348 (120); Baker,807
So. 2d at 479 (112) . The chancellor’s opinion and order in the ingtant case does include findings of fact
asto the rdlevant Ferguson factors. The chancellor's recitation of the facts prior to his discusson of the
Ferguson factorswassufficient. Although it would have been helpful for chancdlorstoindividudly andyze
eachfactor, providing afactud foundationissufficient. \We cannot say the chancellor abused hisdiscretion,
was manifestly wrong, was clearly erroneous, or gpplied an erroneous legal standard.
CONCLUSION

119. When a chancdlor provides a recitation of facts in his judgment that covers mog, if not dl the
Ferguson and Armstrong factors, no reversd isrequired. A chancdlor isin the best position to hear the
testimony and view the evidence. Gene has not proven that reversa is required.

120. THE JUDGMENT OF THE CHANCERY COURT OF CHICKASAW COUNTY IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, CHANDLER AND

GRIFFIS, JJ., CONCUR. IRVING, J., DISSENTSWITH SEPARATE WRITTEN OPINION
JOINED BY SOUTHWICK, P.J.

IRVING, J., DISSENTING:
7121. Themgority affirmsthe chancdlor'sdecison ordering Hal Eugene PAmer (Gene) to pay an amount
of dimony which | believe, based on the record before us, is beyond his means to pay. Therefore, |
respectfully dissent.
722. Genearguesinthisapped that thetrid court erred in awarding dimony to hisformer wife, or inthe

dternative, erred in awarding an amount beyond his means to pay.



723. A perusal of the record reflects that Gene was given assets valued at $125,601.114 as his share
of the maritd estate while Sarawas given assetsvalued at $142,605.11 asher share. Saradsshareincluded
the maritd domicile vaued by an appraiser at $62,000, dthough the property was valued on the county's
tax rollsat $78,210. Inarriving at the $142,605.11 figure, | included the lower value. Also, 21994 Buick,
valued between $3,500 and $7,000, was included in Saras share. Asto thisasset, | also used the lower
vadue. In addition to her marita share of the estate, Sara has a separate estate conssting of a one half
undivided interest in 116 acres of land in which another person owns alife etate.

724. Genesbase sdary is $1,620; with commissons, it is $1,950. Hisliving expensesare $1,648.90.
This figure includes the mortgage payment on the house where Gene lives but does not include monthly
payments of (a) $100 on a VISA credit card, (2) $50 on a note owed to Goodyear, and (3) $20 on an
indebtedness owed to Lowe's. When these amounts are factored in, Gene's monthly expenses total
$1,818.90. When the $600 monthly dimony payment is added to Gene's monthly expenses, his tota
monthly expenditures come to $2,418.90, afigure well above his $1,950 monthly income. Geneis paying
$409 from his monthly income toward his 401(k) plan. When this figure is deducted from his monthly
income, Gene has only $1,541.50 with which to pay obligations totaing $2,418.90.

925. Based on the facts presented in the preceding paragraphs, | cannot understand how the mgjority
can judify afirming thetria judge's award of $600 per monthin dimony. Evenif Gene stopped payments
toward his401 (k), plan he ill would not have enough income to pay his monthly expenses and the $600
in dimony.

926. On the other hand, Sara has a monthly income of $911.66 and monthly expenses of $1,241.
When the $600 dimony payment is added to Saras monthly income, shewill have atotd monthly income

of $1,511.66, which figure is $270.66 more than her monthly expenses.



927. 1t gppearsthat the mgority's only justification for affirming the tria judge stems from the fact that
Gene has alive-in girlfriend who does not help Gene pay any of Gene's expenses. The mgority, without
citing any authority, says "Wewill not alow aperson to persuade us that he or she cannot afford aimony
payments because he or she wishes to spend that money on other relationships.”

928. | find no evidence in the record that Gene was Soending any money on hislive-ingirlfriend. There
IS no evidence or suggestion that he was paying any of her bills. | know of no authority in this state which
requires the girlfriend of adivorced man to help support the man in order to free up some of hisincome so
that hisformer spouse might receive an award of dimony.

929. Asprevioudy observed, | know of no Missssippi authority which directly addresses the issue of
whether the income of alive-in girlfriend may be consdered in determining a divorcing spouses dimony
obligation. However, | did find a least one case from another jurisdiction which, though not exactly on
point, is nevertheess hdpful.

130. InInretheMarriage of JamesJ. Closeand Mary E. Close, 478 N. W. 2d 852 (lowa Ct. App.
1991), aformer wife argued unsuccesstully in the trid court that the husband's live-in girlfriend's income
should be consdered in determining the husband's child support obligation. 1d. at 854. On apped, the
lowa Court of Apped sheldthat "[t]he possible support availableto [the husband [was] not aconsideration
the digtrict court must weigh in setting the child support award.” Id. at 855. The lowa Court of Appeds
further opined, "The trid court in this case was not persuaded that James girlfriend'sincome was afactor
to be consdered in fashioning the award and neither arewe." 1d. 31 In our case, there is no
evidence that Gené's live-in girlfriend contributed to Gene's household expenses. Had she done s0
voluntarily, | believe that the amount she contributed could have been considered by the tria judge in

asessing the amount of dimony Gene should pay Sara, but that is not the case. Consequently, for the



reasons presented, | dissent. | would reverse and remand to thetrid court for further consideration of the
adimony award in light of Gene's ability to pay from Genesincome.

SOUTHWICK, P.J., JOINSTHIS SEPARATE OPINION.
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