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MYERS, J., FOR THE COURT:
11. Kevin Diversfiledfor divorce from hiswife Jennifer Diversin the Lowndes County Chancery
Court. The divorce was granted with Jennifer being awarded custody of Zachary Divers, their son,
and child support. Kevin appeals asserting as his only issue:

1. WHETHER CERTAIN FINDINGSOF FACTSBY THE CHANCERY COURT WERE

CLEARLY ERRONEOUS AND WHETHER ITS APPLICATION OF THE ALBRIGHT
FACTORS TO THE FACTS OF THE CASE WERE ALSO CLEARLY ERRONEOUS.



STATEMENT OF FACTS

12. Early in 2000, Kevin filed for divorce from Jennifer on the grounds of insanity, habitual and
cruel and inhuman treatment, or aternatively, irreconcilable differences. The parties consented to an
irreconcilable differences divorce with submission to the chancellor of the issues of custody and
support. No testimony or evidence was presented at the trial level as to Kevin being morally,
physicaly, or mentally unfit asa parent. The crux of the appeal turns primarily upon Jennifer being
awarded custody despite her mental disorders.

13. Jennifer suffers from borderline personality disorder (BPS), which requires doses of anti-
depression medication and mood stabilizers. Originaly, Jennifer had been diagnosed with bipolar
disorder, but that was later retracted and changed to the BPS. Jennifer attempted suicide on
September 16, 1999, by making small cuts and scratches on her wrists with a razor blade. This
attempt resulted in her hospitalization for several days in a hospital menta health care ward. In
October 1999, Jennifer was taken to an emergency room to have her stomach pumped after
intentionally overdosing on prescription medication. Jennifer obtained counseling prior to and after
the suicide attempts. Kevin also attended some joint sessionsin an effort to help alleviate Jennifer's
mental problems. Testimony was presented that no real progress had been made in resolving
Jennifer's mental problems athough some stability had been restored. Testimony presented at trial
also indicated that Jennifer's mental problems could worsen under the stress associated with taking
care of Zachary.

14. Kevin and Jennifer met while he was a cadet at the Air Force Academy and shewasan airman
in Colorado Springs, Colorado. The two began dating secretly in violation of the Air Force's anti-
fraternization rule. The liaison culminated in Jennifer becoming pregnant. Jennifer was given the

option, by the Air Force, of leaving the military or stop seeing Kevin. She chose the former.
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5. After Jennifer left the military, she lived with Kevin's parents in El Paso, Texasfrom
November 1997 through August 1998 while Kevin finished his cadet training. Zachary was born on
April 24, 1998. Kevin and Jennifer were married after his cadet graduation on May 27, 1998.

T6. Kevin, Jennifer, and Zachary lived with his parents from late May 1998 through early July
1998. Kevinwasthen required to attend a seven week military education program in which Jennifer
and Zachary continued to live with Kevin's parents while Kevin lived away at the school. The three
reunited and lived in England from late August 1998 through mid July 1999. In July 1999, Jennifer
and Zachary returned to El Paso and lived with Kevin's parents until Kevin's assignment in England
ended the next month. From August 25, 1999, until their separation on February 21, 2000, Jennifer
and Kevin resided at Columbus Air Force Base.

7. Zachary, ontheother hand, lived with Kevin's parentsfrom October 1999 through December
1999. Inlate December, Zachary was returned to his parents. It also appearsthat Zachary returned
to hisgrandparentsin January 2000 for atime. Asaresult of aMay 2000 hearing, temporary custody
of Zachary was awarded to Kevin's parentswho were then residing in Lake Charles, Louisiana. The
award was based upon Kevin's schedule and Jennifer's mental condition.

18. After their separation, Kevin voluntarily gave Jennifer temporary support, paid her apartment
rent and deposit from April 2000 through October 2000. At the time of trial, Kevin had received
orders transferring him from Columbus Air Force Base, Mississippi to Edwards Air Force Base,
California. Hewasexpected to leavefor Edwardsin February 2001 to serve asabehaviora scientist.
His assignment was a non-deployment role. Jennifer, at the time of trial, was a computer technician
for the Mississippi School for Math and Science and was contemplating a return to school.

LEGAL ANALYSIS



19. When this Court reviews the decision of a chancellor relative to child custody we will not
disturb that decision unless the chancellor was manifestly wrong, clearly erroneous, or applied an
erroneous legal standard. Williams v. Williams, 656 So. 2d 325, 330 (Miss. 1995); Limbaugh v.
Limbaugh, 749 So. 2d 1244, 1246 (19) (Miss Ct. App. 1999). It isfor the chancellor to determine
the credibility and weight of the evidence. Chamblee v. Chamblee, 637 So. 2d 850, 860 (Miss.
1994).
110. Thepolestar consideration in achild custody caseisthe best interest and welfare of the child.
SHlersv. Slers, 638 So. 2d 481, 485 (Miss. 1994); Albright v. Albright, 437 So. 2d 1003, 1005
(Miss. 1983). The Supreme Court has identified factors that are to be considered in custody
decisions:

(1) age, hedlth, and sex of the child;

(2) a determination of the parent that has had the continuity of care prior to the

Separation;

(3) which has the best parenting skills and which has the willingness and capacity to

provide primary child care;

(4) the employment of the parent and responsibilities of that employment;

(5) physical and mental health and age of the parents;

(6) emotional ties of parent and child;

(7) moral fitness of parents;

(8) the home, school and community record of the child;

(9) the preference of the child at the age sufficient to express a preference by law;

(20) stability of home environment and employment of each parent, and other factorsrelevant

to the parent-child relationship.
Albright, 437 So. 2d at 1005.
11. Inthedifficult matter of determining child custody in divorce proceedings, the chancellor is
necessarily vested with substantial discretion. Shepherd v. Shepherd, 769 So. 2d 242, 245 (111)
(Miss. Ct. App. 2000). In Hamilton v. Hamilton, this Court reviewed the record in that case and
found that the chancellor should consider each Albright factor specifically in her decision for child

custody. Idat (110). See also Hayesv. Rounds, 658 So. 2d 863, 865 (Miss. 1995). We found that



it is not enough for the chancellor to simply state that she considered these factors. Hamilton, 755
So. 2d at 530-31; Hayes, 658 So. 2d at 865. If substantial evidence existsto support the chancellor's
finding of fact, broad discretion isafforded her determination. McEwenv. McEwen, 631 So. 2d 821,
823 (Miss. 1994).

12. Whiletherewasevidencethat could be construed to support an affirmation of the chancellor's
findings, wethink that there was not substantial evidenceto support the chancellor'sdecision to grant
custody of Zachary to Jennifer. Accordingly, we reverse the decision and render it based upon the
following analysis of the Albright factors.

Age, health, and sex of the child

113.  Although the chancellor discusses the tendency of courts to historically grant custody of
children to the mother based upon thetender age doctrine and the recently weakened af orementioned
doctrine, shefound that thisfactor did not favor Kevin or Jennifer. Neither party arguesthat thiswas
amistake. We pause only to mention that the tender age doctrine has been incorporated into the
Albright factors.

Continuity of care prior to the separation

114.  Thechancellor found that thisfactor favored Jennifer over Kevin. The chancellor considered
Jennifer astay at home mother even though the chancellor acknowledged that the child had spent a
significant portion of hislifewith Kevin's parents, including the entire year preceding the chancellor's
order. The chancdllor's finding was plainly wrong.

115. A review of the record indicates that except for eleven months when Jennifer and Zachary
were with Kevin in England and a couple of months at the beginning of Kevin's assgnment at
Columbus Air Force Base, Kevin's parents had either been the primary caregivers of Zachary or

greatly assisted Jennifer in caring for Zachary. The chancellor stated that because Kevin wasin the



military, Jennifer cared for the child more than the Kevin. The factor isthe continuity of care prior
to the separation, not who cared for the child more over the child's lifespan. If this factor was to
favor anyone, it would favor Kevin's parents.  Jennifer only cared for the child during her sporadic
moments of lucidity. She did not provide continuous care for the child. Accordingly, we hold that
while this factor does not favor Kevin over Jennifer, it can neither favor Jennifer over Kevin.

Best parenting skills and willingness and capacity to provide primary child care

116. The chancellor found and both sides agree that this factor neither favors nor hinders either
party. We agree with the chancellor's finding of this factor.

Employment of the parent and responsibilities of that employment

17. The chancellor found that this factor favors Jennifer over Kevin. We disagree with her
decision and her reasoning. The chancellor based her decision on the fact that daycare would be
provided where Jennifer works and that no testimony was presented that daycare would be provided
at Edwards Air Force Base. A review of Kevin's testimony reveals that he testified that Zachary
could be enrolled in the base daycare once his orders had been finadlized. The military iswell-known
for providing appropriate facilities for servicemen. The chancellor also notes that Kevin does not
know where hewill be assigned in four years. It isimportant to point out that the chancellor also did
not know where Jennifer would be in four years.

118.  Jennifer'sjob also provided daycare facilities but testimony was presented that she had not
held ajob for any length of time, even when Kevin's parents had custody of Zachary. Therewasalso
testimony that Jennifer might enroll in school, which could result in aloss of daycare. Because of
these considerations and the stability of Kevin's employment, this factor favors Kevin over Jennifer.

Physical and mental health and age of the parents



119. Thechancellor found that thisfactor favors Kevin. We agree but find that the chancellor did
not apply enough weight to this factor.

Emotional ties of parent and child

920. The chancellor found and both sides agree that this factor neither favors nor hinders either
party. We agree with the chancellor's decision on this factor.

Moral fitness of parents

921. The chancellor found and both sides agree that this factor neither favors nor hinders either
party. We agree with the chancellor's decision on this factor.

The home, school, and community record of the child

922. The chancellor found and both sides agree that this factor neither favors nor hinders either
party. Zachary was too young to have a record of significance. We agree with the chancellor's
decision on this factor.

Preference of the child at the age sufficient to express a preference by law

923.  The chancellor found and both sides agree that this factor neither favors nor hinders either
party. Zachary had not yet reached the age that requires a chancellor to consider the child's
preference. We agree with the chancellor's decision on this factor.

Sability of home environment

924. Thechancdlor foundthat thisfactor favors Jennifer over Kevin. Wedo not see how awoman
who had twice tried to kill herself, who admits the stress of raising a child contributes to her mental
problems, and whose family has not assisted her can be favored over a man whose parents have
practically raised the child and tried to help the woman with her mental suffering through counseling
and hisremoval from certain military work schedules. Kevin has aregular office job whichisnot a

deployment position. The chancellor commented on the fact that Kevin had no housing plans at



Edwards Air Force Base. Kevinisalieutenant assigned to one of the largest bases the air force has
inoperation. The military will make sure he hashousing. Thereistestimony that hewill be assigned
housing when his orders are finalized. This factor should have favored Kevin or neither of them.
Other factors relevant to the parent-child relationship
925. Thechancellor commendsKevin for encouraging treatment and taking Zachary to his parents
when Jennifer wasincapabl e of taking care of him, but then accuses Kevin of preventing Jennifer from
seeing Zachary when shewaslucid. Wedo not find that thisis an appropriate factor, since testimony
was presented that this was done to assist Jennifer in her coping with her mental disorder and is not
really relevant to the parent-child relationship. Also the chancellor criticized Kevinfor not exercising
hisright to visitation every weekend he had visitation. Because of therulesof themilitary, Kevinwas
not allowed to travel to see Zachary, and because the temporary custody order required the
grandparents to bring Zachary from Lake Charles to Columbus on Jennifer's weekends, the
grandparents were not able to bring Zachary to see Kevin during all of his weekends.
926. Thefina factor concernstestimony that Jennifer was planning to moveto Arizona. Jennifer
denied that she was planning to move and the chancell or accepted her testimony. The chancellor was
in the best position to judge Jennifer's truthfulness and we accept her finding.

CONCLUSION
927. The Albright factors are not to be used to in an arbitrary manner. Nor are the factorsto be
given equal weight in every case. Child custody is a matter of equity which requires more than
counting the votes in favor of the mother or father. A single factor can weigh so heavily in favor of
one party that equity would require granting custody to that parent. We hold that the chancellor was

clearly erroneous in her decision that Jennifer had provided continuity of care for Zachary and that



Jennifer's employment and responsibilities demanded favor over Kevin's. Additionally, we hold that
the chancellor failed to give appropriate weight to Jennifer's mental condition.
128. THE JUDGMENT OF THE CHANCERY COURT OF LOWNDES COUNTY IS
REVERSED AND RENDERED AS TO THE CHILD CUSTODY. CUSTODY OF THE
CHILD IS GRANTED TO THE FATHER. THE CASE IS REMANDED FOR A NEW
DETERMINATION OF VISITATION RIGHTS OF THE MOTHER AND CHILD
SUPPORT. COSTSARE ASSESSED TO THE APPELLEE.

SOUTHWICK, P.J., BRIDGES, THOMAS, LEE, IRVING, AND GRIFFIS, JJ.,

CONCUR. CHANDLER, J.,DISSENTSWITH SEPARATEWRITTEN OPINION JOINED
BY KING, P.J. MCMILLIN, CJ.,NOT PARTICIPATING.

CHANDLER, J., DISSENTING:

129. | respectfully dissent. My review of the record leads me to conclude that the chancellor
carefully considered and weighed all of the Albright factorsin ruling that it was in the child's best
interest to be with Jennifer.

130.  "ThisCourt doesnot havetheauthority to reverse achancellor'scustody determination unless
the chancellor is manifestly wrong, clearly erroneous or applies an erroneous legal standard.” S.B.
v. L.W., 793 So. 2d 656, 659 (115) (Miss. Ct. App. 2001). Broad deference should be given to the
chancellor because she was able to hear the testimony and judge the demeanor of the witnesses first
hand. P.K.C.G. v. M.K.G., 793 So. 2d 669, 672 (113) (Miss. Ct. App. 2001). "Solong asthereis
substantial evidencein therecord that, if found credible by the chancellor, would provide support for
the chancellor's decision, this [C]ourt may not intercede simply to substitute our collective opinion
for that of the chancellor.” Hindersv. Hinders, 828 So. 2d 1235, 1244 (128) (Miss. 2002).

131. The magority finds the chancellor erred in favoring Jennifer on the following factors.

A. Continuity of care.



132. The mgority argues that through much of the child's life he had been in the care of Kevin's
parents. Prior to the separation, the child resided with the grandparents for a total of six months.
Therecord indicates that during those six months Jennifer also resided with Kevin's parents. During
this interim living arrangement, Kevin resided for only one month with hisfamily. | fail to see how
temporarily residingwith Kevin'sparentssomehow diminishesJennifer'sroleastheprimary caretaker.
Also, | do not see the rationalization of how the care of Kevin's parents somehow converts to
favoring Kevin.

133. Itisalsoimportant to note that Kevin testified that while the family was stationed in Europe
and on Columbus Air Force Base, Jennifer served as the primary caretaker. He acknowledged that
his work and flight school training consumed most of his day. | believe the chancellor properly
determined that continuity of care weighed in Jennifer's favor.

B. Employment of the parent and responsibilities of that employment.

134. Atthetimeof tria, both partieswereemployed. Kevinwasin the processof receiving orders
for an assignment to Edwards Air Force Base in California. He stated his new assignment as a
behavioral scientist for the Air Force was anon-deployable position requiring normal working hours.
However, he did testify that his assignment and his non-deployable status were subject to change.
135.  ThisCourt has expressed concern in awarding custody to a parent where thereisapossibility
of deployment. See Belding v. Belding, 736 So. 2d 425, 430 (119) (Miss. Ct. App. 1999) (holding
that although the father served in a non-deployment position, the potential for his status to change
was a concern and should be considered when determining custody).

136. Atthetimeof trial, Jennifer was employed as acomputer technician at the Mississippi School
for Math and Science. Shewasalso in the process of receiving adegreein elementary education from

the Mississippi University for Women. She testified that her current job and her future career asa
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teacher would alow her to be home with her son on weekends, holidays and during summer
vacations.

137.  Kevin stated that until he received his orders, he could not begin the process of enrolling his
sonintheday care program at the base. He mentioned that until his son was enrolled hewould allow
his parentsto carefor the child. Jennifer stated that she had already enrolled her soninto aday care
program.

C. Physica and mental health and age of the parents.

138. Themagjority contendsthat although the chancellor did rulethat thisfactor favored Kevin, the
chancellor should have applied greater weight to thisfactor in determining custody. The Mississippi
Supreme Court has stated that "one factor should not outweigh another.” Hollonv. Hollon, 784 So.
2d 943, 951 (1136) (Miss. 2001).

139. Itisaso evident that the chancellor took into consideration the improvements Jennifer has
made in her life. At the time of trial she was employed and was attending school. Her counselor,
Steven Garner, testified that Jennifer was properly taking her medication and was attending therapy
sessions regularly. The counselor concluded that Jennifer's condition would not interfere with her
ability to raise her son. This Court has stated that "[s|hould such progressindeed prove fleeting, the
remedy of modification is[aways] available" Boazv. Boaz, 817 So. 2d 627, 629 (116) (Miss. Ct.
App. 2002).

D. Stability of home environment.

140.  Findly, themgority holdsthat the chancellor erred in finding in favor of Jennifer on thefactor
of stability of the home environment. The chancellor stated that both parties had sufficient homesto
care for the child. Because Kevin was receiving a new assignment, the chancellor held in favor of

Jennifer. The chancellor determined that Kevin's future living arrangement could not be examined
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by the court at the time of trial and weighed this factor in Jennifer's favor. The chancellor had
sufficient evidence to support her decision.

E. Ageof child.

41. Atthetimeof trid, the child wasthreeyearsold. The chancellor held that thisfactor favored
neither parent because the child was a male and had been in the care of his grandparent'sfor the past
year. | do not question the chancellor's ruling on this matter.

42. This Court has consistently held that Miss. Code Ann. 8§ 93-5-24(7), has not completely
terminated the tender years doctrine but has only significantly weakened it. Masino v. Masino, 829
So0. 2d 1267, 1271 (115) (Miss. Ct. App. 2002); Gutuierrezv. Bucci, 827 So. 2d 27, 31 (117) (Miss.
Ct App. 2002); Daniel v. Daniel, 770 So. 2d 562, 566 (Y13) (Miss. Ct. App. 2000). "[A]
presumption that a mother is generally better suited to raise ayoung child" is still aviable factor to
consider when determining custody. Hollon, 784 So. 2d at 947 (Y14).

143. | believe the chancellor carefully considered all of the Albright factors in awarding custody
to Jennifer, and | would affirm her decision.

KING, P.J., JOINSTHIS SEPARATE WRITTEN OPINION.
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