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1. Edward A. Stuart claimed to have suffered injuries to his back while working a Janssen



Pharmaceutica, Inc. Theadminigrativelaw judge awarded Stuart permanent total disability benefitsfor 450
weeks. Janssen appealed to the Workers Compensation Commission which reversed and dismissed
Stuart's claim. Stuart appedled to the Circuit Court of Rankin County which reversed the Commissonand
reinstated the order of the administrativelaw judge. Janssen appedls, arguing that the decision of the circuit
court was not supported by substantia evidence. Finding that the circuit court erred, we reverse and affirm
the action of the Commission.

FACTS
12. Stuart began working as a pharmaceutica sales representative for Janssen in October of 1997.
On November 7, 1997, after completing two weeks of training in New Jersey, Stuart and severd other
Janssen employeeswereon their way tothearportinavan. Stuart was seated behind thedriver. A drunk
driver struck thevan onthe driver'sside. Thevan driver pulled over and the policewerecdled. Only one
passenger, awoman, clamedto beinjured. After theaccident, Stuart continued to theairport for thereturn
flight to Jackson. Stuart testified that he began experiencing mild tenderness in his middle back.
13.  Stuart returned to work and continued to work over the next few months. However, heindicated
that the tenderness in his back continued to the point that he required non-prescription medication for the
pan. As the pan increased, severa other medicd problems began, incuding difficulty urinating and
impotency. Stuart, alicensed practica nurse, and hiswife aregistered nurse, believed the pain was due
to an ulcer and attempted to treet the problem at home.
14. On January 14, 1998, the pain became unbearable and caused him to go to the emergency room.
According to hospital records, Stuart stated that he had been experiencing back pain for aweek. Stuart
was treated for an ulcer, sedated and released.  After the medication wore off, the pain increased and

Stuart returned to the emergency room. At that time, Dr. Mills, a gastroendorologist, determined that



Stuart's pain was not due to an ulcer and referred him to Dr. Ruth Fredericks.

5. Dr. Fredericks began treating Stuart on January 19, 1998. Following various tests, including an
MRI, Dr. Fredericks diagnosed Stuart's condition as a herniated disc and an osteophyte, or bony spur, in
the thorax. Stuart was referred to a neurosurgeon Dr. Philip Azordegan, for surgery. However, Dr.
Fredericks continued to see Stuart. Dr. Fredericks opined that it was more likely than not the event that
caused Stuart's back condition had occurred within two weeks of when she first saw him on January 19,
1998, but she did not know what the event was.

96. During thistime, Stuart connected hisback painto the previous accident in November. A petition
to controvert was filed and a hearing was held before an adminigtrative law judge.  Severd persons and
doctors tedtified a the hearing. Stuart's wife, son and severd friends and family corroborated Stuart's
testimony as to the onset of the pain after the accident in New Jersey. Dr. Fredericks dso testified that if
Stuart was experiencing some pain on the flight home that had gradudly worsened into intense pain, it was
possible that the accident had caused Stuart'sinjuries,

q7. Amy Fineman-Gamarra who became Stuart's supervisor in January 1998 testified that Stuart
contacted her regarding his inability to work and clamed to have been injured in the November 1997
accident in New Jersey. However, Stuart's former supervisor, Marta Schroeder testified that Stuart had
requested a single room while in New Jersey due to back problems. Stuart denied that he made this
gatement.  Schroeder testified that Stuart told her about the accident, but stated that he was not injured.
T18. Dr. Philip Azordegan, aboard certified neurosurgeon, who first treated Stuart on January 28, 1998
testified that he had operated on Stuart and removed a disc fragment and an osteophyte. Dr. Azordegan

opined that if Stuart had only experienced pain one week prior to hisvidt to the emergency room then the



accident and injury were not rlated. However, if Stuart experienced some discomfort shortly after the
accident that progressively worsened, then the accident and Stuart's condition were probably connected.
He dso concluded that Stuart had attained maximum medical improvement on April 27, 1998.

T9. Stuart dso was treated by Dr. Ronad Davis, a urologist, who testified through deposition. Dr.
Davis began treating Stuart on January 29, 1998, for difficulty urinating and erectile dysfunction. On May
28, 1998, Dr. Davis concluded that Stuart's condition was most likely related to the thoracic disc
herniation, but aso an enlarged prostate. When posed the hypothetical that Stuart's problems began soon
after the accident, Dr. Davis opined that it was likely that the accident had caused the symptoms.

910.  Dr. Bruce Senter dso testified by deposition. He began seeing Stuart on May 19, 1998. Based
on the reaults of athoracic discography and CT scan, Dr. Senter recommended surgery and performed
discfusonsat threelevels. Thefusonsfailed and Dr. Senter then inserted rods and hooksin Stuart's back
on January 7, 1999. Dr. Senter opined that if Stuart had no symptoms for two months after the accident,
it was unlikely the accident had caused the herniated disc. On the other hand, if Stuart experienced
tendernessin his back, bladder problems, and sexua dysfunction soon after the accident, it waslikely the
accident had caused those symptoms. Dr. Senter assigned Stuart an impairment rating of seventeen
percent to the body asawhole, but in the absence of afunctiona capacity examination, did not impose any
work restrictions on Stuart. Dr. Senter referred Stuart to Dr. Adam Lewis, a neurosurgeon.

11.  Dr. Lewisimplanted a morphine pump on June 2, 1999, and spina cord stimulator on February
10, 2000. Dr. Lewistedtified that acute thoracic traumaresulting in annular tears and herniation promotes
symptoms right away rather than being characterized by avague onset in the troubled area. When asked
if the accident could have caused Stuart's annular tears and herniation, Dr. Lewis said it was apossibility.

112.  Attherequest of the employer/carrier, Dr. Robert Smith examined Stuart on December 28, 1999.



Dr. Smith ated that Stuart expressed having pain which acutely intensified within aweek prior to the dete
of his vigit to the emergency room. According to Dr. Senter, it was his opinion that the herniation would
have occurred early in the second week of January 1998. According to Smith, had the herniation occurred
onNovember 7, 1997, Stuart should have been experiencing intense pain, seeking medica attention, taking
pain medication and not working. Thus, he concluded the motor vehicle accident had nothing to do with
Stuart's symptoms or with hisresulting disability. He did state, however, that if Stuart had felt discomfort
soon after the accident, which had intengfied into pain, it was more likdy than not that there was a
connection between the accident and the herniation.
113.  Dr. Howard Smith examined Stuart's records and other doctors depositions at the request of the
employer/carrier. Dr. Howard Smith concluded that Stuart'sherniated disc was not related to the accident
and had probably occurred in January 1998.
14. The adminidrative law judge found a causal connection between the accident and Stuart'sinjury,
and determined him to be permanently and totally disabled. Janssen appeded this finding to the Full
Commisson, which reversed and dismissed Stuart's clam. Upon apped by Stuart the Rankin County
Circuit Court reversed the Full Commission and reingtated the adminigirative law judge's ruling.

ANALY SIS OF THE ISSUES PRESENTED
115.  Janssen argues that the circuit court erred in subgtituting its opinion for that of the Missssippi
Workers Compensation Commission, the finders of fact, in deference to the abundance of substantia
evidence denying the clam of Stuart. Additiondly, Janssen argues that the circuit court gpplied an
erroneous standard of review.  Although this goped comes from the Rankin County Circuit Court, it is
redly the decison of the Missssippi Workers Compensation Commission which we will review and our

gandard of review iswel setled.



STANDARD OF REVIEW
116. In reviewing a decison of the Workers Compensation Commission, this Court gives great
deference to the Commission's determination and will only reverse it for an error of law, or when its
decisonis not supported by substantia evidence. Cornacchione v. Forrest County General Hospital,
755 So. 2d 422, 424 (112) (Miss. Ct. App. 1998). The Commissonisthefinder of fact, and determines
the weight and credibility to be accorded the evidence, and this Court is bound to accept that
determination. City of Laurel v. Blackledge, 755 So. 2d 573, 576 (120) (Miss. Ct. App. 2000);
Cornacchione, 755 So. 2d at 425 (117). If the Commission's findings are supported by substantial
evidence, dl appd late courtsare bound by the Commission'sfindings, evenif the evidencewould persuade
this Court to find otherwisg, if it were the fact finder. Hedge v. Leggett & Platt, Inc., 641 So.2d 9, 12
(Miss. 1994); Fought v. Stuart C. Irby Co., 523 So. 2d 314, 317 (Miss. 1988).
DISCUSSION OF THE ISSUE

917.  Inreviewingtheopinion of theadministrativelaw judge, the Commission determined thet thecrucid
guestionwaswhether therewasacausa connection between the motor vehicle accident and the clamant's
injury and disahility. Inavery detailed and thoughtful opinion, the Commisson thoroughly reviewed each
doctor's tesimony in an effort to determine if the medica evidence supported the findings of the
adminidrative law judge.

118. The Commission pointed out that Dr. Adam Lewis, a board certified neurosurgeon, when asked
a hypothetical question which included the history of the motor vehicle accident, the travel home, the
clamant'swork history for the sixty days following the accident, and the symptoms as testified to by the
clamant, opined that he would certainly expect spasm or complications to have occurred sooner if the

accident had been the genesis of the annular tears and herniation. He testified that acute thoracic trauma



resulting in annular tears and herniation promotes symptoms "right away" rather than being characterized
by a"vague onset in the troubled area”

119. The Commisson examined the testimony of Dr. Azordegan who said his records showed that
Stuart had only experienced pain one week prior to hisvigt to the emergency room and if that were true,
then the accident and injury were not related. The Commission pointed out that the same opinion, that
Stuart'sinjury likely occurred sometime in the few weeks prior to his emergency room visit, was reached
by Dr. Davis, Dr. Senter, Dr. Robert Smith and Dr. Howard Smith. With the exception of Dr. Howard
Smith, each doctor found it only possible that the accident resulted in the injuries and disabilities suffered
by Stuart. Dr. Howard Smith concluded that it was not even possible that the motor vehicle accident and
Stuart's injuries were related.

920. Dr. Frederickstedtified that if Stuart felt tendernessin hisback during his planeflight on November
7, 1997, and that tenderness had increased in intengity until he was forced to go to the emergency room
on January 14, 1998, because of that pain, it would be more probable than not that the motor vehicle
accident caused his condition. However, Dr. Fredericks dso said that it was more likely than not that
Stuart's condition arose within two weeks of hisinitid vidt on January 19, 1998.

921. The Commission noted the conflict in the doctors testimony concerning the differing fact patterns
presented pertaining to the time period when Stuart began experiencing pain.  As the trier of fact, the
Commission resolved that conflict in favor of Janssen. When the Commisson'sdecison is consstent with
law, and issupported by substantia evidence, this Court must affirm that decison. Geor gia-Pacific Corp.
v. James, 733 So. 2d 875, 876 (18) (Miss. Ct. App. 1999).

922.  In making this decison, the Commission placed particular importance on the use of the word

"possible’ in the doctors opinions. The Commission explained that in workers compensation cases, the



clamant has the burden to show an accidentd injury arising out of and in the course of employment and
acausa connection between theinjury and the clamed disability. 1t stated the opinion of the doctors does
not sound in terms of reasonable and dependable medica probabilities, but merely in terms of possibility.
They went on to explain that the best that can be said isthat,

[w]henbasing testimony on hypothetical sthat reflect that the claimant began to experience

pain resulting from a "tenderness’ immediately after the accident, that the pain may have

resulted from the accident as likely as having resulted from some other event closeintime

to the date of January 14, 1998 when the claimant presented himsdlf to the emergency

room. Thisisinsufficient.
923. The Commisson stated that even though medicd evidence isto be given libera congtruction and
that doubtful cases should be resolved in favor of compensation, the Commission is caled upon to apply
"common knowledge, common experience and common sensg’ when weighing the evidence. See Miller
Transporters, Inc. v. Guthrie, 554 So. 2d 917, 918 (Miss. 1989); Hill v. United Timber & Lumber
Co., 68 So. 2d 420, 424 (Miss. 1953). The adherence to a liberal standard does not avoid the
requirement that the claimant must offer proof in order to recover.
124. It iswdll settled that proof of causal connection must rise above mere possibility. Fought, 523
S0. 2d at 317. These types of cases require expert medica opinionto help establish causation. V. Dunn,
Mississippi Workers Compensation Commission 8 273 (3d ed. 1982).
925. The Commission indicated that its decison was not based on medica proof aone. The
Commission weighed severd factorsin addition to the medica testimony. Thesefactorswere: 1) Stuart's
behavior for the 60 daysimmediately following the accident was not consistent with the behavior and pain
response of anindividua who had suffered thetype of injury Stuart daimed, 2) Stuart's recollection of the

accident itsdf was contradicted by thelimousine driver and by the trooper assigned to investigate the case,

3) Stuart's failure to mention the accident and injury to hisimmediate supervisor, and 4) Stuart's stoicism



for 60 daysin light of the nature of hisinjury.t

126.  The Commission, after detailing and carefully weighing al the medica testimony, coupled with the

uncontradicted lay proof, found that Stuart's disability was not causally connected to hisinvolvement ina

work related motor vehicle accident. This Court finds there was sufficient evidence for the Commission

to find that Stuart's injuries were not the result of awork related accident.

927.  ThisCourt findsthat substantid evidence existed to support the decison of the Commission and

therefore reverses the decision of the Rankin County Circuit Court, and affirms the decison of the

Commission.

128. THEJUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY ISREVERSED

AND THE DECISION OF THE WORKERS COMPENSATION COMMISSION IS

AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.
McMILLIN, CJ., SOUTHWICK, PJ., THOMAS, LEE, IRVING, MYERS, AND

GRIFFIS, JJ., CONCUR. CHANDLER, J., DISSENTS WITH SEPARATE WRITTEN
OPINION JOINED BY BRIDGES, J.

CHANDLER, J., DISSENTING:

129. | respectfully dissent. Thefindingsof theadministrativelaw judge and the Workers Compensation
Commissonegtablish the clamant asacrediblewitness. If the undisputed testimony of the clamant istrue,
the medical opinions based upon that testimony prove the clamant suffers from awork-rdated injury. |
would affirm the circuit court’s holding.

130. A careful andysis of the complete record in this case reveds some discrepancies in the medica

records pertaining primarily to the clamant’s medica history which were recorded by various medica

With regard to issue number four, the Commission noted with approval a Mississippi Supreme
Court case which stated that aback injury does not ordinarily produce a'taciturn™ claimant. Hudson
v. Keystone Seneca Wire Cloth Co., 482 So. 2d 226, 228 (Miss. 1986).
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providers during the course of trestment. The claimant explains each and every discrepancy in hismedica
records in areasonable and logica manner.

131. Thedamant'stestimony reveds the following facts. He was involved in an automobile accident
on November 7, 1997, while onabusinesstrip in New Jersey. He noticed some tendernessin his back
later that evening while flying home to Mississppi. The following week he noted additiond discomfort in
his back which increased in intensty. This discomfort evolved into what the claimant describes as
occasiond "spikes of pain” over the course of the following weeks lasting through the Thanksgiving and
Christmas holidays. The severity of his pain increased in early January 1998. Despite this pain, the
damant continued to work at his new job because of his desre to make a good impresson on his
SUPErVISors.

132. A few daysfollowing the automobile accident, the claimant also experienced erectile dysfunction
and an urologicd abnormdity. Therewasno incident during thetimein question other than the automobile
accident which caused any type of traumato the clamant.

133.  The damant went to the emergency room on January 14, 1998, complaining of unbearable back
pan. Thistrip to the hospita wasthe first of many trips to various medicd providers resulting in a find
diagnosis of a back injury requiring numerous surgeries, continuous medical trestment and leaving the
clamant permanently disabled.

1134.  Under this set of facts, as explained by the clamant, every expert medica provider who treated
the clamant agreed that the injury waslikely caused, exacerbated or aggravated by the car accident. The
only medica expert who discounted the automobile accident as causally connected to the claimant’ sinjury
is a physician who reviewed the clamant’s medicd file but did not examine the clamant or discuss the

clamant’smedica history with him. Hisopinion did not take into account the claimant’ s explanation of his

10



medica history. The clamant’s treating physician, his orthopedic surgeon, his neurosurgeon, and his
urologist connected the accident to the injury based on the facts as explained by the claimant.

135. The adminidrative law judge found the clamant to be a credible witness. The Commissonin its
findings stated the claimant isa " sincere, honest and forthright individud,” and described the dlaimant asan
"honorable man with agood work ethic.”

136. The damant' stestimony in this caseis crucid given the fact finder's evaluaion of hisintegrity. In
addition to this evidence there are a substantial number of other lay witnesses who corroborate his
testimony and offer further ingght into the character of the clamant. One such witness who lived nearby
and had known the clamant for many years described the dlamant as an active individud who wasdways
participating in community projects, such asfund raisersfor theloca school band, thelocd fire department,
and the county Republican party. The witness testified that the clamant stopped participating in al such
activities immediately after the automobile accident. He further tetified that he would admonish the
clamant to seek medicd trestment, only to be told by the clamant that he did not want to do anything to
jeopardize his employment.

137.  When resolving questions pertaining to whether an injury iswork related, "[d]oubtful cases should
be resolved in favor of compensation, so as to fulfill the beneficid purposes of the statute” Sharpe v.
Choctaw ElectronicsEnterprises, 767 So. 2d 1002, 1006 (119) (Miss. 2000) (quotingMiller Transps.,
Inc. v. Guthrie, 554 So. 2d 917, 918 (Miss. 1989)). | believe the claimant has sufficiently met hisburden
of proving that he suffers from awork-relaed injury and is entitled to compensation benefits.

BRIDGES, J., JOINSTHIS SEPARATE WRITTEN OPINION.
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