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BRIDGES, J.,, FOR THE COURT:

1. Catherine Young filed suit againg Wendy's Internationd, Inc. and Wengar Inc., dleging that
Wendy'sand Wengtar breached itsduty to maintain the premisesof aWendy's Restaurant in asafe manne,
by permitting an unsafe and defective chair to remain in the dining room and that these aforementioned acts
congtituted gross negligence on the part of the defendants. The Hinds County Circuit Court granted

Wendy's and Wendar's summary judgment on both of these claims. The court concluded that there was



no genuineissue of materia fact, thereby entitling the defendantsto judgment asamatter of law. Catherine
Y oung apped s to this Court from that judgment.
STATEMENT OF THE ISSUE

DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT FOR WENDY'S
INTERNATIONAL, INC. AND WENSTAR, INC.?

FACTS
12. Catherine Y oung entered into a Wendy's restaurant with her granddaughter, LatonyaBonds, and
after ordering her food, Young walked over to a table and sat on a chair placed at the table. Y oung
claimed that as she proceeded to pull the chair towards the table the chair gave way, causing her tofdl to
the floor and incur seriousinjury to her person. After ordering her food, Latonyawaked over to thetable
where Y oung was seated and noticed that Y oung "looked dazed." A Wendy's manager walked over to
where they were seated and was informed by Catherine that "the chair was wobbly.” After being so
informed by Y oung, themanager examined and ingpected the chair. 'Y oung claimsthat, while the manager
was testing and observing the chair, Latonya, noticed that the chair appeared to be extremey wobbly and
ungable. Later, after examining the chair hersdf, Latonya clams that the chair's legs were loose and not
secure, and the chair would not remain firmly in place. However, a Wendy's employee, in an afidavit,
expresdy assertsthat not only wasthe chair in question not unsteady in any manner, but asamatter of fact,
remansin usein the restaurant. InYoung's deposition, she stated that she was not even certain whether

she continued to St in the chair after the fal or not.

ANALY SIS

DID THE TRIAL COURT ERR IN GRANTING SUMMARY JUDGMENT FOR WENDY'S
INTERNATIONAL, INC. AND WENSTAR, INC.?



113. Whenreviewing alower court'sdecision to grant or deny asummary judgment motion, it is proper
to employ ade novo standard of review. Hudson v. Courtesy Motors, 794 So. 2d 999, 1002 (17) (Miss.
2001) (citing Russdll v. Orr, 700 So. 2d 619, 622 (Miss. 1997)).

14. Therulein Missssppi isthat summary judgmentsshal be entered by atrid judge"if the pleadings,
depositions, answersto interrogatories and admissons on file, together with the affidavits, if any, show that
there isno genuine issue as to any materid fact and that the moving party isentitled to ajudgment asalaw
of law." M.R.C.P. 56(c).

5. It is gandard practice that "summary judgment, in whole or in part, should be granted with great
caution." Brown v Credit Center Inc., 444 So. 2d 358, 363 (Miss. 1983). The moving party has the
burden of proving that no triable genuine issue of fact exists, and the non-moving party isgiven the benefit
of reasonable doubt. Tucker v. Hinds, 558 So. 2d 869, 872 (Miss. 1990). However, the non-moving
party cannot just remain slent and do nothing. Newell v. Hinton, 556 So. 2d 1037, 1041(Miss. 1990).
Hemust bring forward "sgnificant probetive evidence demondrating the exisence of atrigbleissueof fact.”
Id. at 1042.

T6. Furthermore, the plaintiff must show that the party charged isthe party actualy responsible for the
wrong, with reasonable certainty or definiteness. Berryv. Bunt, 172 So. 2d 398, 401 (Miss. 1965). Also
noted by the Berry court wasthat "it is not enough that this shal be left to conjecture or to inferences so
loosethat it cannot be dependently told where conjecture ceases and cogent inferencesbegins.” 1d. (citing
McCain v. Wade, 181 Miss. 664,180 So. 2d 748 (1938)).

7. In Brown, the court explaned that while consdering the motion for summary judgment, "the trid

court must view dl the evidencein thelight most favorableto the non-movant." Brown, 444 So. 2d at 363.



Uponthiscongderation, the motion should be granted if the moving party isentitled to judgment asameatter
of law, otherwise it should be denied. 1d.

118. In the case of Downs v. Choo, 656 So. 2d 84, 86 (Miss. 1995), in order for aplaintiff to recover
in aclam of negligence in a premises ligbility action, he must (1) show the defendants own negligence
created a dangerous condition which caused the plaintiff'sinjury; or, (2) show that defendants had actua
knowledge of a condition which they did not cause, but failed to warn plaintiff of the danger she faced as
an invitee; or, (3) show that, based upon the passage of time, defendants should have known of the
dangerous condition. Id. In Douglasv. Great Atlantic & Pac. Tea Co., 405 So. 2d 107, 111 (Miss.
1981), the court concluded that under Missssppi premises ligbility law, if the plaintiff can not show that
the condition, dlegedly causing injury was dueto the action or inaction of the premises owner or operator,
then actud or congtructive knowledge must be shown in order to prevail a trid. To establish congtructive
knowledge, proof must be shown that the dangerous condition existed for such alength of time that the
defendants should have known about it. Sears Roebuck & Co. v. Tisdale, 185 So. 2d 916, 917 (Miss.
1966).

T9. Inorder for Y oung to prove some dangerous condition existed which led to her fal, evidence must
be given. However, Young has in no way met this burden. Nether has Y oung presented any evidence
that either Wendy's or Wenstar had notice that a dangerous condition existed on the premises.

910.  In order to determine whether summary judgment was appropriate in the present case, we
examined the pleadings, depositions, admissons, answers to interrogatories, and affidavits to determine
whether Y oung made asufficient showing to survive Wendy'smoation for summeary judgment. Inthe present
case, Young falled to sustain her burden of proof that a genuine issue of materid fact existed by faling to

produce evidence of sgnificant and probative vaue that the defendants were negligent. Young even



admitted, in her deposition, that she knew of no facts supporting her claim that the chair was defective or
showing that Wendy's had notice of any dleged instability in the chair.

111.  Inthepresent case, under the applicable summary judgment standards, the record clearly supports
a shift of the burden of proof, from the defendants to the plaintiff, to present any evidence she may have
to support her alegations of negligence againg Wendy's and Wendar. The plaintiff has faled to present
such evidence and has therefore failed to meet her burden of proof.

112. THE JUDGMENT OF THE HINDS COUNTY CIRCUIT COURT IS AFFIRMED.
COSTSARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



