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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY

1. James Jones was indicted for murder, armed robbery, and capital murder, and was tried in June

2001 before an Attala County jury. Jones was granted a directed verdict as to the charge of capita

murder, but the jury convicted him of murder and armed robbery, and he was sentenced to serve life



imprisonment on each count, the sentences to run consecutively.  Joness motion for judgment
notwithgtanding the verdict or in the dternative a new trid was overruled, and he gppedls to this Court
rasing the following issues: (1) the evidence was insufficient to support the judgment; (2) the gppdlant's
due processrightswereviolated; (3) thetria court erred in sustaining the State's obj ection to the gppel lant's
attempt to introduce awritten statement into evidence; and (4) thetrid court erred in overruling defendant's
objections and in denying hismotion for migrid during the dlosing argument of the State. Wereview each
of these issues and find no merit; thus, we affirm.
FACTS
12. On or about June 21, 2000, the gppelant and four friends went to the home of Calvin Haymonin
Kosciusko. Jones knocked on the door and Haymon's girlfriend, Angela Barton, answered the door.
Jones asked her for some "weed" a about the time Haymon drove up to the house with Yvonne Ellis.
Haymon and Ellis had exited the car and were standing &t the rear of the car when one of Jonessfriends,
Vincent Buitler, approached the two and pulled two guns. Jones then gpproached and demanded money
from Ellis and Haymon and told them to get intothe car. Shortly thereafter, Y vonne Ellissbrother, Danid
Ellis, drove up, causng Butler to throw his guns at Jones, who was now seated in the driver's seet of the
vehicle Yvonne Ellistook off running and later found out that his brother, Danidl, had been shot. Danidl
later died from hiswounds. Haymon was aso found shot dead later that night on arural road.
DISCUSSION OF THE ISSUES
. WASTHE EVIDENCE SUFFICIENT TO SUPPORT THE VERDICT?
113. Jones first argues that the evidence was not sufficient to support the verdict. We look to our

sandard of review:



[T]he sufficiency of the evidence as a matter of law is viewed and tested in a light most

favorable to the State. The credible evidence congstent with [the defendant's] guilt must

be accepted as true. The prosecution must be given the benefit of dl favorable inferences

that may be reasonably drawn from the evidence. Matters regarding the weight and

credibility of the evidence are to be resolved by the jury. We reverse when, with respect

to an dement of the offense charged, the evidence is such that reasonable and fair-minded

jurors could only find the accused not guilty.
Muscolino v. State, 803 So. 2d 1240 (110) (Miss. Ct. App. 2002) (citations omitted). Jones cites
inconsggtencies in testimony, mainly centering on clothing witnesses recalled him wearing that night and the
stature of the person who shot Daniel Ellis. We aremindful of our ability to review factud questions: "The
jury must be left to resolve matters regarding the weight and credibility of the evidence. . . . Once acase
is submitted to the fact finder, ‘any factua disputes are properly resolved by the jury and do not mandate
anew trid." Stevenson v. State, 733 So. 2d 177 (1137) (Miss. 1998) (citation omitted). In viewing the
evidence in alight favorable to the verdict, we are not persuaded that reasonable men could only have

found Jones not guilty. Thus, we find no merit to thisissue.

Il. WERE THE APPELLANT'S DUE PROCESSRIGHTSVIOLATED BY THE IN-
COURT IDENTIFICATIONS OF HIM AS THE SHOOTER?

14. Jones next arguesthat his due processrightswereviolated when AngdaBarton, Danid Summerlin
and Rochelle George were alowed to make in-court identifications of Jones asthe shooter. In Bogan v.
State, 754 So. 2d 1289 (112) (Miss. Ct. App. 2000), the appellant failed to object to the in-court
identification, whichwasfatal for purposesof preserving error for apped. Inthe present case, Jonesfailed
to object a trid to Barton's and Summerlin'sin-court identifications of him; thus, with regard to these two
witnesses, he has failed to preserve this point for gpped.

5. Regarding Rochelle George, Jones objected just before the prosecutor elicited an identification

from George. The judge held a bench conference outside the jury's hearing, then removed the jury for



further discussion. George told the judge that she could identify Jones from the priminary hearing asthe
same person at the crime scene. George explained that, of the three men at the prdiminary hearing who
were identified as being at the crime scene, Jonesfit the description of the figure she saw do the shooting.
Jones argued that George should make her identification from the scene, not from the preliminary hearing.
The court sustained the objection and ruled that George could only testify that Jones had the same build
as the unidentified person she saw do the shooting.

T6. In the presence of the jury, George did not identify Jones as the shooter. We, therefore, find no
merit to Jonessargument that hisdue processrightswere violated dueto in-court identification by George.
[1l. DID THE TRIAL COURT ERR IN SUSTAINING THE STATE'SOBJECTION
TO THE APPELLANT'S ATTEMPT TO INTRODUCE ANGELA BARTON'S

WRITTEN STATEMENT INTO EVIDENCE?
q7. Next, Jonesarguesthetrid court erred in declining to alow the written statement of AngelaBarton,
Haymon's girlfriend, to be used to impeach her testimony, which wasinconsstent with her prior statement.
Concerning evidentiary issues, our standard of review is clear:
Under the Supreme Court's standard of review, the admissibility of evidence rests within
the discretion of thetrid court. However, this Court must dso determine whether thetria
court employed the proper legd standards in its fact findings governing evidence
admissihility. If infact thetrid court hasincorrectly perceived the gpplicablelegad standard
initsfact findings, the Court applies asubstantially broader standard of review. However,
a denid of a subgtantia right of the defendant must have been affected by the court's
evidentiary ruling. Furthermore, the trid court's discretion must be exercised within the
scope of the Missssppi Rules of Evidence and reversa will be appropriate only when an
abuse of discretion resulting in pregjudice to the accused occurs.
Hayesv. State, 803 So. 2d 473 (14) (Miss. Ct. App. 2001).

118. On cross-examination, Joness attorney got Barton to admit that her statement to the police two

days after the shooting was incongstent with the testimony she had just given. Barton explained that the



details she gave to the police were based on her own knowledge, but her testimony was based on personal
knowledge as well as dl the other information she had learned in the year Since the shooting.
Extringc evidence of aprior incond stent statement by awitnessisnot admissibleunlessthe
witnessis afforded an opportunity to explain or deny the same and the opposite party is
afforded an opportunity to interrogate him thereon, or the interests of justice otherwise
require. . ..
M.R.E. 613(b). Thejudge ruled that Rule 613 of the Missssppi Rules of Evidence, which alows prior
inconsggtent statementsto be admitted for purposes of impeachment, would not permit Barton's stiatement
to be admitted, since she admitted on the stand that the statement and her testimony differed, but o
explained the discrepancy thereby giving no need to impeach.
[W]hen awitnessis given an opportunity to admit or deny the making of a satement, as
he must be, his refusa to admit or deny making the statement opens the door for
impeachment . . . . When awitness fails in any manner to acknowledge the making of a
gsatement, the impeacher is obligated to offer proof establishing the making of that
gtatement, assuming of course, that the issueis relevant.
Hall v. State, 691 So. 2d 415, 421 (Miss. 1997) (citations omitted). In the present case, Barton did not
deny making theinconsstent statements. The court found Barton'stwo statementsto be mostly consistent,
and concerning those portions that differed, the judge found Barton was provided ample opportunity to
explain theinconggtencies in her tatement and her testimony. Consequently, there was no reason for the
judge to admit the statement, which would be superfluous or extringic evidence. Thejudge properly found
that no purpose would be served in admitting the statement which Barton had admitted to giving; thus, we
find no merit to thisissue.
IV. DID THE TRIAL COURT ERR IN OVERRULING THE APPELLANT'S

OBJECTIONSAND INDENYINGTHEAPPELLANT'SMOTION FORMISTRIAL
DURING THE CLOSING ARGUMENT OF THE STATE?



T9. With his find issue, Jones argues the judge erred in dlowing the prosecutor to make improper
satements which were prgudicid to Jones. "Whether to grant a motion for migtrid is within the sound
discretionof thetria court. Thestandard of review for denid of amotion for migtrial isabuse of discretion.”
Caston v. State, 823 So. 2d 473 (154) (Miss. 2002).
110. Thefollowing exchange a issue is taken from the transcript of the prosecutor's closing argument:
PROSECUTOR: | beg counsd for the defendant to come up here and submit to you or
put some proof on that would impeach or show y'dl how Miss George'sidentification has

been impeached. None whatsoever.

DEFENSE COUNSEL: | object to that argument because it places aburden of proof on
the defendant, which he does not have.

COURT: Overruled.

After the ruling on the objection, the prasecutor continued with his dosing argument. In arguing thet the
judge improperly overruled his objection, Jones refers us to Wilson v. State, 433 So. 2d 1142 (Miss.
1983). In Wilson, the supreme court took the opportunity to advise prosecutors statewide that no
tolerance would be extended towards the making of improper comments concerning adefendant'sfailure
to testify: "Didrict atorneys must not directly, or by innuendo and ingnuation, comment on a defendant's
not testifying. Any person competent to be a prosecuting attorney knowsthat e ementary principle of law.”
Wilson, 433 So. 2d at 1146. The objection in the present case did not concern Joness decision not to
testify, but rather concerned Jones's perception that the prosecutor was attempting to shift the burden of
proof to Jones to prove that one of the witnesses, Miss George, was lying. Thus, Jones failed to object
on the grounds on which he now appeds, and we find this point procedurdly barred.

f11.  Without waiving the procedurd bar, we note that in a smilar stuation, this Court found no error:

The remarks made by the State in closing attacked [the defendant's] lack of evidence and
not his failure to testify. A conviction will not be reversed due to an improper remark



during dosing argument unless this Court is convinced that the remark influenced the jury
and contributed to the verdict. In the present case, we are not convinced that the comment
by the didtrict attorney served to prgudice the jury and influence the verdict.

King v. State, 788 So. 2d 93 (116) (Miss. Ct. App. 2001). The prosecutor's remark here, aso,

concerned lack of evidence (fallure to impeach) rather than Jonessfailure to testify. Jones has shown no

preudice resulted from the remark; thus, there is no merit to his argument.

12.  Jonesdso refersto another dleged improper comment made by the prosecutor:
PROSECUTOR: Ladies and gentlemen, the proof of the Danid Ellis killing is 0
overwheming | don't know what else| can say to you. The armed robbery, Yvonnejust
told it like it was. Y ou know, Butterbal| testified they were out there and al of a sudden
they were gone. That kind of backsup what Y vonnetold you. | submit to you, ladiesand
gentlemen, that you cannot tolerate the James Jones of the world.

DEFENSE COUNSEL: Object to that argument, Y our Honor.
PROSECUTOR: | submit to you —
COURT: Overruled.

DEFENSE COUNSEL : And move for amigtrid. It is not about the James Jones of the
world. Thejury has no duty other than to decide this case. | move for migtrid.

COURT: Motion for migrid is overruled.
Jones argues that in making his remarks the prosecutor was engaging in persona vilification of Jones and
that the prosecutor was asking the jury to make a policy decision rather than asking them to limit their
decisonto thefactsof the case. Inrebuttd, the State argues that the statement was merely the conclusion
of alitany of the evidence againgt Jones and that it did not cdl for the jury to send a message to the
community, but rather was a cdl for the jury to weigh the evidence againg this particular defendant.
113.  Werecognizethat the supreme court hasexplicitly banned prosecutorsfrom using *send amessage”

type warnings to jurorswhen deciding guilt of adefendant. See Wilcher v. Sate, 697 So. 2d 1123, 1139



(Miss. 1997). Inthe present case, the context of the prosecutor's remarks shows that the message hewas
conveying did not fal under this"send amessage’ theme. Rather, in concluding hisargument the prosecutor
summed up the evidence and told the jurors that Jones's specific actions asthey transpired in this case
should not be tolerated. Thus, we find no error in the judge's decision not to grant the migtrid.
114. THEJUDGMENT OF THEATTALA COUNTY CIRCUIT COURT OF CONVICTION
ON COUNT I, MURDER AND SENTENCE OF LIFE; COUNT || ARMED ROBBERY AND
SENTENCE OF LIFE TO RUN CONSECUTIVELY TO THE SENTENCE IN COUNT I, ALL
IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS
AFFIRMED. COSTSOF THISAPPEAL ARE TAXED TO THE APPELLANT.

McMILLIN, C.J., SOUTHWICK, PJ., BRIDGES, THOMAS, MYERS, CHANDLER

AND GRIFFIS, JJ., CONCUR. KING, P.J., CONCURSWITH A SEPARATE WRITTEN
OPINION JOINED BY IRVING, J.

KING, P.J., CONCURRING:

915. I concur with the outcome reached by the mgority. However, | write separately to express my
disagreement with the mgority on issue four.

116. The mgority holds that, when placed in proper context, the prosecutor's remarks were aimed at
"Jones's specific actions asthey transpired in thiscase" | disagree.

117. | have read the entirety of the prosecution's argument, and believe it was intended as a"send a
message”’ datement. Send amessage statements have been repeatedly condemned by our supreme court.
Payton v. State, 785 So. 2d 267 (11) (Miss. 1999); Evans v. State, 725 So. 2d 613, 675 (Miss.
1997); Chase v. State, 699 So. 2d 521, 537 (Miss. 1997); Wilcher v. State, 697 So. 2d 1123, 1139
(Miss. 1997); Wilcher v. State, 697 So. 2d 1087, 1112 (Miss. 1997); Hunter v. State, 684 So. 2d 625,

637 (Miss.1996); Williams v. State, 522 So. 2d 201, 209 (Miss. 1988).



118. The*"send amessage Statement” asksthejury initsddiberationsto not only consider the evidence
againg the defendant, but to dso consder that there are other persons, who may commit smilar offenses
and to punish them vicarioudy by convicting the defendant. Payton, 785 So. 2d 267 at (119, 12). By
aoplying his remarks not merely to the defendant, but al of "the James Joneses of the world,” the
prosecution placed the weight not Smply of this case, but al smilar cases on the back of James Jones.
Payton, 785 So. 2d 267 at (118). No matter how you attempt to cover it, the effect is the same. It was
arequest to thejury to find James Jones guilty, not Smply because of hisactions, but because of the actions
of al"the James Joneses of theworld." A defendant should not be convicted because of what someone not
associated with him has done, or may do in the future, but should be convicted because the State proves
beyond a reasonable doubt that he committed the offense for whichheisbeing tried. Williamsv. Sate,
522 So. 2d 201, 209 (Miss. 1988).

119.  While bdieving the mgority to bewrong onthisissue, | believetherewas sufficient evidence of guilt
in thisinstance not to find this to be reversible error.

IRVING, J., JOINSTHIS SEPARATE OPINION.



