IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2001-CP-01717-COA

TERRY GREEN

V.

STATE OF MISSISSIPPI

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

9/25/2001

HON. SAMAC S. RICHARDSON

MADISON COUNTY CIRCUIT COURT
TERRY GREEN (PRO SE)

OFFICE OF THE ATTORNEY GENERAL

BY: JEFFREY A. KLINGFUSS

RICHARD D. MITCHELL

CIVIL - POST-CONVICTION RELIEF
PETITIONER'S PRO SE MOTION TO VACATE
AND SET ASIDE GUILTY PLEA AND
SENTENCE, IN THE NATURE OF A PETITION
FOR POST-CONVICTION RELIEF, DENIED AS
TIME BARRED.

AFFIRMED - 03/11/2003

BEFORE SOUTHWICK, P.J.,LEE AND MYERS, JJ.

LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY AND FACTS
1. Terry Green pled guilty to the charges of mandaughter and aggravated assault in the Madison
County Circuit Court. On March 20, 1997, the judgment of conviction was entered, and Green was

sentenced to serve twenty years in the custody of the Mississippi Department of Corrections for the



mandaughter charge and five years for the aggravated assault charge, with the sentences to run
consecutively. Green contends that he filed a motion for a review of sentence with the Madison County
Circuit Court on June 26, 1998, and that the motion was later denied and Green did not appedl the denid.
However, the record contains neither the motion nor the denid of that motion by the Circuit Court. The
record aso lacks a transcript of the guilty plea, a transcript of the sentencing hearing, and Green's
supporting affidavits.

92. On June 6, 2000, Green filed a motion, which he had signed on May 24, 2000, to vacate and set
adde the guilty pleaand sentence. Thismotion was denied astime-barred on September 25, 2001, by the
Madison County Circuit Court. Green then perfected hisapped to this Court asserting thefollowingissues:
(1) thetrid court erred in dismissing his motion pursuant to Miss. Code Ann. § 99-39-5(2) because the
statute was tolled upon the earlier filing of hismotion of review of sentence; (2) there was not an adequate
factud bagsfor the court to accept his plea of guilty; (3) he did not knowingly and voluntarily enter his
guilty plea; (4) thetrid court failed to congder al the available evidence at the sentencing hearing; (5) his
condtitutiond rightswere violated a the plea hearing because there were distractionsin the courtroom; and
(6) heis entitled to an evidentiary hearing because there is no transcript of his guilty plea Finding that
Green's motion for post-conviction rdlief is time-barred, we decline to discuss the issues and, therefore,
we affirm the trid court's ruling.

DISCUSSION OF ISSUES

113. Inreviewing atrid court's denia of post-conviction rdief, our standard of review is well stated.
Wewill not disturb thetrid court'sfactud findings unlessthey arefound to be clearly erroneous. However,
where questions of law are raised the gpplicable sandard of review isde novo. Pace v. State, 770 So.

2d 1052 (14) (Miss. Ct. App. 2000).



|. WHETHERTHETRIAL COURT ERRED IN DENY ING GREEN'SMOTION FOR POST-
CONVICTION RELIEF PURSUANT TO MISS. CODE ANN. 8§ 99-39-5(2)?

4.  With hisfirg issue, Green clamsthat the three-year datute of limitations under Miss. Code Ann.
§ 99-39-5(2) was tolled upon the earlier filing of his motion for review of sentence. However, thisissue
wasraised for thefirgt timeon direct appeal and, therefore, theissueisbarred. Miss. Code Ann. 8 99-39-
21(2) (Rev. 2000).

5. If Green'searlier motion was, infact, apost-conviction relief request, which we believe it was, then
the present issue would aso be considered a successive petition. Under Miss. Code Ann. § 99-39-23(6)
(Rev. 2000), al successive petitions are barred if a petitioner has filed a previous post-conviction relief
motion.

T6. Regardless of the issues bar and successive pleadings bar, Green's present motion istime-barred.
According to Miss. Code Ann. 8 99-39-5(2) (Rev. 2000), "amotion for relief under this chapter shal be
made. . . in case of aguilty plea, within three (3) years after entry of the judgment of conviction." The
judgment of conviction was March 20, 1997, and Green's motion wasfiled June 6, 2000, more than three
years after his guilty plea. Therefore, Green's motion for post-conviction rdlief is time-barred and we
decline to address his remaining issues.

117. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO MADISON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



