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SOUTHWICK, PJ., FOR THE COURT:

1. Jmmy McGee was convicted by acircuit court jury of wirefraud. On gpped, McGee chdlenges
the conviction by aleging that it was an improper crimina prosecution of a civil debt, that jeopardy had
attached when an earlier indictment was dismissed, and that the jury venire was improperly drawn from
residents outsde the judicid district. McGee further contendsthat reversa isrequired because of various

procedural errors regarding the admissbility of evidence, an amendment of the indictment, and jury



ingructions. Findly, McGee chdlenges the weight and sufficiency of the evidence. We find no error and
afirm.

STATEMENT OF FACTS
92. The State' s view of eventsisthat McGee pursued a scheme that involved firg the ordering and
prompt payment for rdatively smdl amounts of wholesde furniture, then after the confidence of the sdller
had been gained, the purchase and quick delivery of amuch larger amount of furniture for which McGee
never intended to pay. Whether that was the proper view of eventsis the principa issue underlying both
thetrid and the gpped. The facts of this aleged swindle follow.
13. On November 11, 1999, Immy McGee placed his third and find order for furniture with T's
Manufacturing in Okolona. Approximately one month earlier, McGee had purchased between $1200-
$1500 in furniture, paying cash and hauling it persondly in a truck. For his second purchase of
goproximately $3100 in furniture, McGee again returned persondly to haul the pieces. Rather than paying
cash, however, McGee paid withacheck. The check cleared the bank, paving the way for McGee'sfina
order. Thistime, McGee arranged for an entire truckload of furniture, vaued at $7775, to be shipped to
McGee's base of operations in Nashville, Tennessee. McGee directed that the invoice be faxed to his
company, and assured the plant manager that payment would be wired or sent by overnight delivery. The
furniture was ddlivered; the payment never was.
4. With no payment forthcoming after numerous attempts to contact McGee, an indictment was
generated charging McGee with fdse pretenses. See Miss. Code Ann. 8 97-19-39 (Rev. 2000). That
indictment was dismissed with prgudice, asthejudge ruled that theissue was acivil matter. Thegrand jury
issued a second indictment, charging McGee with wire fraud under Miss. Code Ann. § 97-19-83 (Rev.

2000). McGeewas later convicted after atwo day tridl.



DISCUSSION
1. Indictment for wire fraud

5. McGee first argues that pursuant to the Missssppi Condtitution's prohibition against the
imprisonment for debt, his conviction was improper. Miss. Congt. 8 30 (1890). McGee réies on the
dismissd of hisfdse pretense indictment aswell as case law that interprets the crime of fase pretense as
relating solely to "present or past fact,” which would exclude conviction based on afdse promise to make
afuture payment. Statev. Allen, 505 So. 2d 1024, 1025 (Miss. 1987). We agreethat McGee' salleged
intent never to make a future payment despite a promise to do so appears to run afoul of Allen’s
interpretation of the false pretense statute. However, M cGee was convicted under the wire fraud statute.
We must independently examine what that offense requires.

T6. The mall fraud statute prohibits certain actions taken for pecuniary advantage "by means of fdse
or fraudulent pretenses, representations, or promises. ..." Miss. Code. Ann. 8§ 97-19-83(1) (Rev. 2000).
"Promises’ by definition arefuture actions, not the past or present frauds prohibited under thefal sepretense
satute. TheMissssppi Supreme Court indicated that deceitful promises of future conduct are crimindized
under thisgtatute, asit quoted gpprovingly that interpretation of asmilar federd wirefraud datute. Gatlin
v. State, 724 So. 2d 359, 364 (Miss. 1998) (citing McNally v. U.S,, 483 U.S. 350, 359 (1987)).
Whether Gatlin actudly made a holding to that effect may be disputed, and McGee does. Y et we adopt
the reasoning of McNally and specifically hold that Mississppi’ swirefraud statute reaches"fa se promises
and misrepresentations as to the future as well as other frauds involving money or property.” Id.

q7. McGee additiondly contends that the dismissal of the fase pretense indictment with prgudice

barred the State from proceeding againgt him under the wire fraud tatute. He suggests that because the



wire fraud indictment arises from the same nucleus of facts as the fa se pretense charge, double jeopardy
has attached. We recount here the basic law in Mississippi as to double jeopardy:
Double jeopardy protectsagainst asecond prosecution for thesame offense after acquittal,
againg a second prosecution for the same offense after conviction, and againgt multiple
punishments for the same offense. White v. State, 702 So. 2d 107, 109 (Miss. 1997).
"Where the two offenses for which the defendant is punished or tried cannot survive the
same elements test, the double jeopardy bar gpplies . . . . The same dements tes,
sometimes referred to as the "Blockburger™ test, inquires whether each offense contains
an edement not contained in the other; if not, they are the "same offensg" and double
jeopardy bars additiona punishment and successive prosecution.” 1d. (quoting United
Sates v. Dixon, 509 U.S. 688, 696, 113 S.Ct. 2849, 125 L .Ed.2d 556, (1993)). Even
though there may be a subgtantia overlgp in the proof supporting the convictions of the
different crimes, the Blockburger test is met where each offense requires proof of an
element not necessary to the other. Bannister v. State, 731 So. 2d 583, 586 1112 (Miss.
1999). Double jeopardy does not protect a defendant against different prosecutions for
different offenses. Moorev. Sate, 617 So. 2d 272, 274-75 (Miss. 1993).
Greenwood v. State, 744 So. 2d 767, 770-71 (Miss. 1999).
118. McGee's second indictment does not conflict with double jeopardy rules. The wirefraud charge
wasadigtinct offense, onewhich required proof of different e ementsthan those of thefa se pretense charge
whichwasdismissed. Though the chargesincluded inthefd se pretenseindictment perhaps should not have
beentermed a"civil matter,” we agreethat aconviction for fase pretenseswould have beeninfirm. McGee
was convicted for a fraudulent future promiseto pay. A fase pretense charge does not encompass such
facts; the wire fraud charge does.
2. Jury venire
T9. McGee contends thet the jury venire was improperly drawn from beyond the bounds of the
Second Judicid Didtrict of Chickasaw County. McGee admits that there is a Satute dlowing a court to

reach beyond ajudicid didrict and draw ajury from the entire county in those counties with two judiciad



digricts. Miss. Code Ann. 8 13-5-21 (Rev. 2002). McGee is arguing that the lower court abused its
discretion here.
110. McGee objected to the venire after the jury had been sdlected but before the jury wasimpaneled.
The lower court responded:

The Second Judicid Didtrict iscomposed of gpproximately 3500 qudified electors, avery

smadl jury pool. Since the Court has been on the bench in 1993, it's extremdy difficult to

obtain ajury that was not acquainted with either the case, related to witnesses, or related

to each other on the jury; so the Court by prior order has ordered the Circuit Court Clerk

to draw the jury from both judicid digtrictsin order to expand the jury poal to be certain

that afair and impartia jury as nearly as possible could beimpaneled . . . .
f11. The discretion afforded the lower courts in drawing jurors from beyond the bounds of ajudicia
digtrict should beutilized sparingly. Gathingsv. State, 822 So. 2d 266, 272 (Miss. 2002). However, jury
selection will not warrant reversal unless used in a manner which was "fraudulent, unfair or deprived the
defendant of due process. . . ." Beckwith v. State, 707 So. 2d 547, 597 (Miss. 1997) (quoting
Armstrong v. State, 214 So. 2d 589, 594 (Miss. 1968), cert. denied, 395 U.S. 965 (1969)). Reviewing
this record, we find no hint of impropriety in the selection, impanding, or deliberations of the jury, and no
prejudice to McGee as aresullt.

3. Prior indictment
12. McGee next chdlenges the admissibility of evidence of a prior indictment in Alabamafor larceny
by deception. McGee attempted to limit the introduction of the indictment into evidence and was granted
an indruction that would prohibit its use unless "the door was opened” on cross-examination. Two
attorneys were called to testify on McGee's behdf as to facts of their earlier representation of McGee.

When the didrict atorney attempted to argue that the first witness" swung the door wide open,” the lower

court sustained McGee's objection and prohibited testimony on the indictment. However, the judge



reserved afind ruling on excluding the testimony of the second witness. When that person testified, the
State again claimed that the witness had " opened the door.” Thistime, thelower court agreed, and dlowed
the prosecutor to question the attorney as to his knowledge of McGee's Alabama indictment.

113. Theandyssof thisissue focusesfirst on whether the testimony was invited by McGee. McGee
cdled the attorney asawitness and questioned him on direct examination, with nothing asked or answered
that is dleged to have provided an opening for evidence about the Alabama indictment. Insteed, it was
answersduring the prosecutor’ scross-examination which purportedly created invitation for evidence about
the foreign indictment. Those answverswere that the attorney believed McGee when hisclient denied ever
having received the furniture thet is the basis for the Missssippi indictment. A defendant's character may
be rebutted if the defendant'switnessbringshischaracter inissueon direct examination. M.R.E. 404(a)();
Quinn v. State, 479 So. 2d 706, 708 (Miss. 1985). The problem, though, is that the State dlicited the
invitation. When one party invites himsdf, that the other party then opens the door is a natura response
and not ardinquishment of rights Kelly v. State, 735 So. 2d 1071, 1086 (Miss. Ct. App. 1999). This
was not even an invitation to where the State quickly went. The attorney stated that he believed McGee
and did not think that his client had ever lied to him. The State then showed that he had been indicted for
admilar crime. The defense must be responsible for *opening the door” before the State is entitled to
enter. That did not occur here.

14.  Wefind error, but that does not determine whether reversd isrequired. Only if McGee suffered
prejudice as aresult of the error areweto reverse. Burnsv. State, 729 So. 2d 203, 219 (Miss. 1998).
The Statewas seeking to prove amilar incidentsinvolving other furniture sellers, in order toreved McGee' s

intent asto the eventsthat underlay the indictment. In addition to evidence of the Alabamaindictment that



we find should not have been admitted, the State presented evidence of two other Mississppi victimswho

had been subject to smilar transactions with McGee.

115.  Larry Owens, afurniture manufacturer in Jumpertown, testified that in August 1999, McGee began
purchasing items. For the first two transactions, McGee paid cash. The following three loads were
purchased withacheck. Finally, on October 14, 1999, Owens shipped furniture ordered by McGeefrom
atdephonein South Georgia. McGee assured Owens that he would have a business partner forward a
check by overnight ddlivery. Owens never received payment for the nearly $4000 worth of furniture he
shipped a McGee's request, despite numerous attempts to contact McGee.
116.  Another witnesswas Darrdl Hurt. He testified that he owned a furniture manufacturing business
inRipley, Missssippi. InApril 1999, about seven months before the eventsin this case, McGee purchased
furniturefrom Hurt. For thefirst load he paid cash. For the second load, aweek later, McGee again paid
cash. A few dayslater, McGee sought athird load, assured Hurt that as soon as he ddlivered it to south
Texas, he would be back to pay for that latest furniture. No payment was ever made despite severd
assurances that he would do so.
117.  Wefind that there was sufficient independent evidenceto dilute the effect of theimproper evidence
regarding the Alabama charges. Admission of evidence of the Alabama indictment, though error, was
cumulative to proper evidence and did not prejudice McGee.

4. Hearsay
118.  McGee chdlenges rulings on hearsay objections. He primarily arguesthat one of the witnessesfor
T's Manufacturing, assistant plant manager W. L. Tackitt, repeatedly offered testimony of out-of-court

statements made by various representatives of McGee.



119. The record reveds instances of improper hearsay being admitted. What McGee has faled to
demongtrate is the prgjudicid effect this hearsay had on the outcome of the trid. The most important of
the hearsay issues concerns Tackitt's testimony about what McGee's secretary had told him. That error
is harmless because Tackitt also testified that McGee himsdlf stated, in effect, "the check's in the mail.”
There is no hearsay issue as to testimony recounting whet the defendant himself told thewitness. M.R.E.
801(d)(2)(A). Wefind no reversible error asto hearsay.

5. Amending the indictment
120. McGeefindserror inthetrid court'samendment of theindictment. Thecourt allowed thedteration
of the date of the offense listed on the indictment from December 16, 1999, to November 11, 1999, in
order to conform to the proof. M cGee aso challenges the ddletion of certain telefax numberswhich were
listed on the indictment.
7121. McGee submitsthat the dteration of the dates on the indictment congtituted achangein substance,
rather than form. A change in substance can be made only by thegrand jury. Miller v. Sate, 740 So. 2d
858, 862 (Miss. 1999). Here, however, the change of date did not rise to the leve of prgudice to the
defendant. Missssppi law forgives indictments which are flawed for "gating the time imperfectly” of an
offense, wherethetiming of suchisnot an essential eement of the charge. Miss. Code Ann. 8§ 99-7-5 (Rev.
2000). The lower court committed no error in amending the indictment as to the dete of the offense.
722.  Smilarly, the removad of the fax numbers as surplusage was within the tria court'sdiscretion. An
eement of the offenseto be proven under the wire fraud Satute isthe transmission or cause of transmission
in furtherance of the scheme "across county or tate jurisdictiond lines." Certainly evidence of someform
of transmisson was necessary. However, we do not find that the deletion of the telefax numbers

subgstantively dtered the charge against McGee or the burden of proof held by the Statein making its case.



The purpose of an indictment isto provide the defendant with notice of the chargesagaingt him. Eakesv.
State, 665 So. 2d 852, 860 (Miss. 1995). Which numbers were used to send the facamile invoice did
not form any part of McGee's defense, and thus their deletion was only a change in form.

6. Admitted testimony
723. McGee next argues that the court improperly alowed the testimony of the two furniture sdlesmen
who suffered smilar losses to McGee. McGee contends that he never put his character into question;
therefore he argues that testimony of these other bad acts violated M.R.E. 404(b). One of the elements
of the charge of wire fraud to be proven by the State is the existence of a scheme to defraud. Rule 404(b)
permits evidence of other bad actsto be admitted to prove "motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or accident.” M.R.E. 404(b). The State offered the witnesses
to prove McGee's "intent to steal by this scheme to show his motive, his preparation, his plan, his
knowledge in the absence of mistake or accident,” expresdy tracking the very evidentiary rule considered
here. The testimony of the witnesses demonstrated both a pattern of fraud by McGee and the methods of
his scheme.

7. Jury instructions
9124. McGee dso contendsthat the court erred infailing to grant two jury indructions. Thefirgismerdy
arestatement of McGee'sargument that the prosecution of thewirefraud indictment isan improper attempt
to circumvent the prohibition againgt imprisonment for civil debt. There was no legd bass for that
argument, and the instruction was properly denied.
925.  The second indruction McGee sought included a definition of fraud as conduct "which fails to
match the reflection of mord uprightness of fundamenta honesty, fair play and right dedling” and that the

tdlefaxing must be "in execution of the fraudulent scheme.” McGee contends that one federa court, in



interpreting the federa wire fraud statute, required proof of both the existence of the scheme to defraud
and the use of the mail or telefax for the purpose of executing the scheme. U.S. v. Curry, 681 F. 2d 406,
410 (5th Cir. 1980). McGee seems to suggest that in denying this ingtruction, the lower court failed to
indruct the jury on the "use of the mall" dement of the charge.
926. One of the Sa€esingructionsgivento thejury specificaly required thejury to find guilt if convinced
"that the defendant transmitted . . . elther to or from Chickasaw County, Missssippi . . . telephone, wire
communications, or mail for the purpose of carrying out the scheme. Jury instructions should be read as
awhole, rather than separately. Jonesv. State, 797 So. 2d 922, 926 (Miss. 2001). Furthermore, atria
court isnot required to give duplicative ingructions. 1d. To the extent there was something rlevant inthe
denied ingtruction, it was covered elsawhere.
927.  Wefind no error in the lower court's refusd to give McGee'sjury ingtructions.

8. Exhibits
128. McGee submits that certain evidence marked for identification purposes should have gonetothe
jury for its deliberation. McGee reasons that an equa number of exhibits was required "so equa weight
could have been given to dl exhibits™ The legd "weight" of evidenceis not measured by the literd weight
or 9ze of exhibits. See Sturdivant v. State, 745 So. 2d 240, 248 (Miss. 1999).

9. Weight and sufficiency of the evidence
129.  Woven into various of his previous arguments, McGee assarts error by thetrid judgein faling to
grant his motion for directed verdict, motion for judgment notwithstanding the verdict, or motion for new
trid. These motions operate as chdlenges to the weight and sufficiency of the evidence supporting the

verdict.

10



130. Firdt, we address McGee's motion for directed verdict. As with a motion for a judgment
notwithstanding the verdict, a directed verdict motion chalenges the evidence's sufficiency. Franklin v.
Sate, 676 So. 2d 287, 288 (Miss. 1996). Wemust consder all evidencein alight favorableto the State,
disregarding dl evidence favoring the defendant. Taylor v. State, 656 So. 2d 104, 107 (Miss. 1995).
We should enter an acquitta only if, after reviewing the evidence in this way, we are convinced that no
reasonable, hypothetica juror would find the defendant guilty. Tait v. State, 669 So. 2d 85, 88 (Miss.
1996). The evidencein this case, viewed favorably toward the verdict, satisfiesthesetests. Theevidence
was sufficient to support the jury's finding.

131.  Smilarly, when consdering amotion for new tria, we must consder the weight of the evidence.
We will not interpase our will upon the lower court's order denying it unless the overwhelming weight of
the evidence renderstheverdict an* unconscionableinjustice.” Groseclosev. Sate, 440 So. 2d 297, 300
(Miss. 1983). Here the State's evidence was persuasve. We find no error in the trid court’s denying
McGee anew trid. Thereisno merit to this argument.

132. THE JUDGMENT OF THE CIRCUIT COURT FOR THE SECOND JUDICIAL
DISTRICT OF CHICKASAW COUNTY OF CONVICTION OF WIRE FRAUD AND
SENTENCE OF FIVEYEARSINTHE CUSTODY OF THEMISS SSIPPI DEPARTMENT OF
CORRECTIONS, FINE OF $10,000, AND $100 TO VICTIM'SCOMPENSATION FUND IS

HEREBY AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN,C.J.,KING,P.J.,.BRIDGES, THOMAS LEE,MYERS,CHANDLERAND
GRIFFIS, JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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