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GRIFFIS, J., FOR THE COURT:

1. John Wedey O’ Nea was convicted of burglary of a dwelling and sentenced to eight yearsin the

custody of the Mississippi Department of Corrections. On appeal, O’ Ned asserts that the verdict was

againg the overwheming weight of the evidence. Finding to the contrary, we affirmthe find judgment of

the Circuit Court of Sunflower County, Mississippi.



FACTS

12. On July 8, 2000, at approximately 4:00 am., James McCartney was on his porch when he
observed a person enter an unoccupied rental home he owned that was located about two hundred feet
from hisresdence. He aso noticed that awindow ar conditioning unit was missing from therental house.
Mr. McCartney went inside his home to dress and to obtain a firearm. When he came back outsde, he
saw a man on the porch in the acove of the renta home standing over an air conditioning unit. Mr.
McCartney gpproached the man, who identified himsdf as John ONed. Mr. McCartney returned to his
home with O'Ned, and his wife called the police.

13. Officer Banks of the Drew Police Department responded to the call. After arriving, Officer Banks
placed ONed in hispolice car. Mr. McCartney and Officer Banks then went to inspect the renta house
for any damage or evidence of stolen property. They discovered that the door to the rental house had been
forced open, that two air conditioning units had been taken, and that the air conditioning unit on the porch
was missng afront pand.

14. While Officer Banks and Mr. McCartney were inspecting the rental house, according to Mrs.
McCartney, O'Ned climbed over the seet of the police car and fled towards anearby gpartment building.
Officer Banks cdled for assistance and Sergeant Dwight Lucas responded. They found O'Ned in his
gpartment and arrested him. O'Neal gave the officers permission to search his vehicle where the officers
found awindow ar conditioning unit and the front pand of ancther unit in his trunk. These items were

taken to the police department where the McCartneys identified the items as their missing property.



5. At trid, Mr. McCartney corroborated these events and identified O'Ned as the person on the
porch of the rental home that night. Mrs. McCartney did the same. Officer Lucasa so corroborated the
events and identified O'Neal asthe man he found hiding behind acouch in ONed's nearby apartment that
night. The State rested and O'Neal moved for a directed verdict, which was denied by the tria court.
T6. Subsequently, O'Ned testified and disputed the testimony of the State's witnesses. O'Ned
contended that he was walking his dog at 4.00 am. when he noticed amade and afemae running from the
house in question and that he was soon after approached by Mr. McCartney in the middle of the Street.
He denied ever entering the rentd home or taking anything. He testified that he was never placed in the
patrol car and that he was told to go home. Further, O'Ned testified that he opened the door to his
gpartment and the officers rushed in and threw him behind the couch. O'Neal aso stated that the stolen
items were not found in his trunk and that the car had been broken down for about a week.

q7. In rebuttd, the State cadled Marlene Hamilton, O'Ned'’ s girlfriend and roommate. Ms. Hamilton
refuted O'Ned's version of the events. She testified that O’ Ned’ s car wasworking that night because he
picked her up from work at about 1:00 am. Ms. Hamilton testified that after they returned home, he left
the house at about 1:30 am that morning and that he never took the dog with him. She dso stated that
when O'Ned returned home around 5:00 am., the dog was dready insde before she let ONed in the
gpartment. She further stated that when she let the police in, O'Nea was hiding behind the couch. More
importantly, she confirmed seeing the air conditioning unit in his trunk.

118. After the defense rested and ingtructions were given, the jury found O'Ned guilty. ONed filed a
motion for anew trid or, in the dternative, for ajudgment notwithstanding the verdict which was denied.

ONed timdy filed this apped.



ANALYSIS

WHETHER THE VERDICT WASCONTRARY TO THE OVERWHELMING WEIGHT OF
THE EVIDENCE.

T9. O’ Neal contendsthat the evidence presented wasinsufficient to support hisconviction. Heasserts
that the evidence did not establish that he was seen ingde the rental house removing an air conditioning unit
or a any time holding an air conditioning unit. He further denied entering the rental house or taking the
property. Therefore, O’ Nedl asserts that the verdict of the jury was against the overwhelming weight of
the evidence. The State responds by pointing out that thetestimony of the McCartneys, Officer Lucasand
Ms. Hamilton, taken together withal reasonable inferences, was more than sufficient evidence to support
the jury’ sverdict.
910. Thisissuewas recently addressed in Ford v. State, 753 So. 2d 489, 490 (Y 8)(Miss. Ct. App.
1999), where this Court held that:
[iJndetermining whether ajury verdict is againgt the overwhelming weight of the evidence,
this Court must accept astrue the evidence presented as supportive of the verdict, and we
will disturb a jury verdict only when convinced that the circuit court has abused its
discretion in faling to grant anew trid or if the find result will result in an unconscionable
injudtice.
(cting Danner v. Sate, 748 So. 2d 844 (Miss. Ct. App. 1999)). Furthermore, the Mississippi
Supreme Court has held that it:
must accept as true the evidence which supports the State's position, together with al
inferences reasonably flowing therefrom in the light most favorable to the State's theory of
the case. If there is sufficient evidence to support a verdict of guilty, this Court will not
reverse.

Meshell v. State, 506 So. 2d 989, 990 (Miss. 1987). The Court further concluded that “the jury is the

judge of the weight and credibility of testimony and isfreeto accept or rgect dl or some of the testimony



given by each witness” Meshell, 506 So. 2d at 991(citing Arteigapilotov. State, 496 So. 2d 681, 686
(Miss. 1986)).
f11. Inaddition, the Mississippi Supreme Court in Shields v. State, 702 So. 2d 380, 383 (Miss.
1997), held that the test to be applied in consdering the sufficiency of the proof of ajury verdict based on
circumdantid evidence is "whether arationd fact finder might reasonably conclude that the evidence
excludes every reasonable hypothess inconsgtent with guilt of the crime charged.” Shields dso
established a checklist of common sense circumstances to be considered:

1 The tempord proximity of the possession to the crime to be inferred;

2. The number or percentage of the fruits of the crime possessed,;

3. The nature of the possession in terms of whether thereisan attempt a&  concealment or
any other evidence of guilty knowledge;

4, Whether an explanation is given and whether that explanation is plausible or demonstrably
false.

Id. (ating Cosby v. Jones, 682 F.2d 1373, 1383 (11th Cir. 1982)). Using the circumstances set forthin
Shields as guidance, this Court will determine whether suchinferencesin the present casewerewithinthe
province of the jury in order to find ONed guilty of burglary of adwdling.

12. Burglary of adwdling requires two dements: (a) unlawful bresking and entering and (b) intent to
commit acrime once entry has been obtained. Miss. Code Ann. § 97-17-23 (Rev. 2000). The record
reved ed that O'Ned was not only found in close proximity to the burglarized home, but was actudly found
by Mr. McCartney at the home that was burglarized. 1n addition, O'Ned was a0 in close proximity to
the stolen property. Hewas standing over one removed unit when he was approached by Mr. McCartney

and the other unit and additiond front panel were discovered in hiscar. Furthermore, the itemsin his car



provided a reasonable inference that the items were in his possession and evidence of recent possession
islegdly sufficient for the jury to infer guilt of burglary. See Shields, 702 So. 2d at 382.

113. Moreover, the evidence that O'Neal was hiding behind acouch when the officer found himis proof
of hisguilty knowledgein that, onewould assume, hewas atempting to hidefromthepolice. Additiondly,
O'Neal offered severd explanaions and versonsin addition to hisdenia s of that night, such asthat hewas
walking the dog, that his car did not work, that he saw others running from the home, and that the officers
threw him behind the couch. Each of these explanationswas demonstrated to be false and further indicated
evidence of hisatempt to conced hisquilt. Therefore, though O'Ned was never actudly seen removing
the air conditioners or holding them, based on Shields and the evidence presented at tria, we find that a
reasonable juror could infer that O’ Ned did unlawfully enter McCartney's rentd home with the intent to
stedl theair conditionersand that hedid in fact stedl theair conditioner found in histrunk and the front pane
of the other air conditioner.

714. Astothe denids and versons presented, the jury resolved the question of conflicting testimony
agang ONed. “[T]hejury isthejudge of the weight and credibility of testimony and isfree to accept or
reject dl or some of the testimony given by each witness” Meshell, 506 So. 2d at 991. Therefore,
accepting astrue al evidence favorable to the State, this Court is compelled to conclude that the evidence
was of such weight and sufficiency to support the jury's findings. Thus, we affirm the judgment of the
Circuit Court of Sunflower County, Missssippi.

115. THE JUDGMENT OF THE CIRCUIT COURT OF SUNFLOWER COUNTY OF
CONVICTION OF BURGLARY OF ADWELLING AND SENTENCE OF EIGHT YEARSIN
THECUSTODY OF THEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.

COSTSOF THISAPPEAL ARE ASSESSED TO SUNFLOWER COUNTY.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERSAND CHANDLER, JJ., CONCUR.






