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SOUTHWICK, PJ., FOR THE COURT:
1. Larry Hymes clam of legd mdpractice was dismissed on summary judgment based on the
goplicable gatute of limitations. On apped, Hymes argues that the trid court used an improper date for
the commencement of the limitation period. We disagree with the contention and affirm.
FACTS
12. INn1991, Larry Hymeswas convicted of possession of marijuanawith intent to sall or distributeand

of possession of afirearm by a convicted felon. He was sentenced to atotd of thirty-five yearsin prison.



After direct gpped resulted in affirmance of the conviction, in 1995 Hymes pursued post-conviction relief
based on ineffective assstance of counsd. Therdief sought waseventudly granted and Hymes conviction
was vacated in May 2000.
13. In January 2001, Hymes filed a professiona mapractice suit against the three attorneys who
represented him in the 1991 crimind trid. The complaint aleged the attorneys mapractice resulted in his
improper conviction and incarceration of some nineyears. The attorneys were Willard L. Mcllwain, Jr.,
George T. Kdly, and George Dunbar Prewitt.
4.  After denying in ther answer dl dlegations of mapractice, the defendants filed a motion for
summary judgment on July 2, 2001, approximately one week after the court-mandated deadline for
submitting motions had passed. In the order granting summary judgment, the tria court mistakenly found
that Hymes had failed to file an answer to the motion. The court also found that the suit was time-barred
by the expiration of the three-year statute of limitation.

DISCUSSION
5. In addition to the tort claims of negligence and professond ma practice, Hymes contends he was
denied effective assstance of counsd as required by the Sixth Amendment to the United States
Condtitution. He urgesthat his claims are not time-barred as the statute of limitation on such aclam did
not begin to run until his conviction was vacated.
T6. For this proposition, Hymes relies upon the United States Supreme Court case of Heck v.
Humphrey, 512 U.S. 477 (1994). In Heck, the court addressed the clamsof the petitioner, aconvicted
and incarcerated felon, againgt prosecutorsand law enforcement officersinvolvedin hiscase. Heck dleged

the defendants had ddliberately destroyed exculpatory evidence in order to convict him, thereby violaing



his condtitutiona rights and giving rise to a cause of action under section 1983 of Title 42 of the United
States Code. 1d. at 484.

q7. The Supreme Court and ogized the substance of Heck's clamsto the common law tort of maicious
prosecution. It then concluded that one of the necessary e ementsfor succeeding inamaiciousprosecution
auit isthet the legal proceedings have been findly resolved in favor of the accused. 1d. Without such a
requirement, the new litigation would be a collaterd attack upon the legdity of a conviction by seeking
money damages through acivil suit rather than through the proper channd of habeas corpus proceedings.
Id. For if such aplaintiff was successful inthe civil uit, thejudicia system would be faced with conflicting
and irreconcilable outcomes arising out of the same event or transaction. 1d.

T18. Finding this reasoning sound, the Heck court held that a section 1983 claim which has the effect
of cadting agpersonsupon thelegdity of either conviction or confinement if successful isnot cognizable until
the conviction upon which the claim is based has been legdly voided. 1d. at 486-87. Hymes urges that
Heck requires afinding that the statute of limitation did not begin to run on his daims until his petition for
post-conviction relief was granted in May 2000.

19. The problem with andogizing Heck to the present litigation is thet this is neither a section 1983
action againgt governmentd actors nor is it akin to a maicious prosecution suit. It is true that the Sixth
Amendment obligates states to provide gppointed counsel to indigent defendants, and to assure that
counsdl is professondly adequate. Cuyler v. Sullivan, 446 U.S. 335, 344 (1980). The Fourteenth
Amendment protectsindividuasfrom congtitutiond violations perpetrated againgt them by the State but not
by private individuds. Lugar v. Edmondson Qil Co., Inc., 457 U.S. 922, 930 (1982). Under
section 1983, the federa government has provided for civil redress againg individuas who, under color

of sate law, deprive another of "any rights, privileges, or immunities secured by the Congtitution or laws."



This has been interpreted to mean that "the conduct causing the deprivation of a federd right be fairly
attributable to the State.” 1d. at 937.

910.  The Supreme Court hasruled that, for purposes of section 1983 liahility, public defenders are not
State actors when the alleged condtitutiona violation arose asaresult of traditiona defense counsel duties.
Polk County v. Dodson, 454 U.S. 312, 325 (1991). Except for the source of payment, thereationship
between public defender and dient isindistinguishablefromthat of any other attorney and client. 1d. at 318.

Once a lawyer has undertaken representation of an accused, the duties and obligations are the same
whether the lawyer isprivately retained, court-gppointed or servinginalegd aid or defender program. 1d.

Thus, section 1983 was properly not used by Hymes in this case, but instead he is seeking normd

professond mapractice ligbility.

11. Though Hymes does not proceed under section1983, he ill wantsthe andysisof Heck to apply
insofar as concernsthe statute of limitation. All that Heck providesrelevant hereisthat werethisasuit akin
to mdicious prosecution agangt State actors, the setting aside of the underlying conviction would be a
prerequidite for the bringing of a damage suit. Hymesisnot complaining of State action nor is he bringing
a Uit amilar in its eements to a malicious prosecution suit. We find Heck and its datute of limitations
conclusions to be ingpplicable.

12. Hymesarguesthat this Court has aready taken Heck where he wantsit to go in Ott v. Mitchell,

792 S0. 2d 332 (Miss. Ct. App. 2001). There, animprisoned plaintiff attempted to bring acivil suit against
digrict atorneys, law enforcement officers and confidentid informants for various violaions of his civil

rights. We rdlied upon Heck because the suit was exactly what Heck was meant to address—civil suits

agangt State actors which, if successful, would cast Sgnificant doubts upon a crimind conviction viaan



improper civil suit collaterd attack. Thus Ott confirms our present interpretation of Heck. It does not
undermineit.

113.  Contralling authority in the present suit is not Heck but standard legad md practice jurisprudence.
The period of limitation in such a suit begins to run as of the date the client learns, or through reasonable
diligence should have learned of hiscounsd'snegligence. Smith v. Sheed, 638 So. 2d 1252, 1253 (Miss.
1994). Thiswas the ground upon which the trid court found the suit untimely. Hymes was not required
by the operative cause of action for professona mapractice to prove that the effects of his counsd’s
dleged negligence had been findly set asde. The limitation period was therefore not awaiting find
resolution of the crimina matter before it would begin.

114. Hymes had reason to know his attorneys acted negligently for quite some time before filing suit
agang them. Ineffective assstance of counsdl was the basis for vacating the sentence. The petition for
post-conviction rdlief was filed in 1995, dthough it was not ultimately successful until 2000. At the very
latest, the statute of limitations began to run in 1995 when it became gpparent Hymesknew of hisattorneys
deficient performance. Thefiling of this civil suit comestoo late.

115. Becausethe statute of limitation issueis dispositive, we need not address other issues.

116. THE JUDGMENT OF THE WASHINGTON COUNTY CIRCUIT COURT IS
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, C.J.,BRIDGES, THOMAS, LEE, IRVING, MYERS, CHANDLER AND
GRIFFIS, JJ., CONCUR. KING, P.J., NOT PARTICIPATING.



