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THOMAS, J., FOR THE COURT:
1. Boler was convicted in 1993 of armed robbery and sentenced to twenty years in the custody of
the Mississippi Department of Corrections, with ten of those years being mandatory. On May 11, 2000,
Boler received a rules violation report for escgpe and as a result of the rules violation he logt dl of his
projected earned time. Aggrieved he asserts the following:

l. THE LOWER COURT ERRED IN DISMISSING THE APPELLANT'S CLAIM THAT HIS
SENTENCE HAS BEEN UNLAWFULLY LENGTHENED.



. THE LOWER COURT ERRED IN DISMISSING THE APPELLANT'S PETITION WITH
PREJUDICE BASED UPON MISSISSIPPI CODE ANNOTATED 47-5-805 AND
WITHOUT A MEANINGFUL REVIEW OF THE CONDITIONS WHICH CLEARLY
WOULD CONSTITUTE EXCUSABLE NEGLECT ALLOWANCE.

FACTS

12. Russ| Boler pled guilty to armed robbery and was sentenced to serve twenty yearsin the custody

of the Missssppi Department of Corrections. Pursuant to Miss. Code Ann. § 47-7-3 (1)(d), Boler was

required to serve at least ten of his sentenced twenty yearsin prison by mandate. Regarding the remaining
ten years, Boler would be digible for parole or any other early release once the mandatory portion of his
sentence was served.

113. In 1996, Boler received two rule violation reports. One was for disobeying an order of a staff

member and the other was for attempting to escape. Asaresult of these rule violations, Boler logt dl of

his earned time credit. Boler's motion for post-conviction relief was dismissed as time barred.

l. DID THELOWER COURT ERRIN DISMISSING THEAPPELLANT'SCLAIM THAT HIS
SENTENCE HAS BEEN UNLAWFULLY LENGTHENED?

14. Boler contendsthat snce hewasnot digible, under the Satute, to accrue earned time while serving
the mandatory portion of his sentence, then pursuant to Miss. Code Ann. 8 47-5-139, he had no earned
time to forfeit and therefore his sentence has been lengthened as heis not able to recaive any earned time
for the remaining ten years of his sentence, which he was origindly digible to receive. Although the trid
court dismissed Boler's petition as time barred we will address his clam of an unlawfully lengthened
sentence in as much asif his assartions were true the time bar would be immaterid.

5. Asrequired by Miss. Code Ann. §47-5-138(1) Boler'stime sheetsgave aconditiona releasedate
which is determined by subtracting his eligible earned time alowance on the non-mandatory portion of his

sentence from theterm of that non-mandatory portion. Specificaly, hewaséligiblefor five years of earned



time, which was reached by computing fifty percent of histen year non-mandatory sentence. Miss. Code
Ann. 8 47-5-139 (3), in pertinent part, states:
"All earned time shdl be forfeited by the inmate in the event of escape and/or

ading and abetting an escape. The commissoner may restoreall or part of theearned time

if the escgpee returnsto theingtitution voluntarily, without expense to the State, and without

act of violence while afugitive from the facility."
Miss. Code Ann. 8§ 47-5-139(3) (Rev. 2000).
T6. Miss. Code Ann. § 47-3-139(1)(e) states that an inmate is not digible for the earned time
dlowanceif he"hasnot served the mandatory time required for parole digibility for aconviction of robbery
or atempted robbery with a deadly wegpon.” Earned time may not be accrued on amandatory sentence
for use a the end of that sentence. Williamsv. Puckett 624 So. 2d 496, 499 (Miss. 1993). The
legidature specificaly sated that a prisoner would sacrifice al earned time upon attempted escape. Miss.

Code Ann. §47-5-139(3) (Rev. 2000). Reading thissection with Williams v. Puckett, it is obvious that

the legidaiveintent wasto forfeit al earned time available at any time under the conviction of the prisoner.

17. Boler's contentions are that since he was not digible to accrue earned time at the time of his
attempted escape, then as he reads the statute, he had no earned timeto beforfeited. Based on hislogic,
aninmate serving aportion of his sentence mandatorily could break as many rules as he/she wanted to and
participate in as many escapes as possible without any punishment at al. That would leave the datute
ingpplicable to any inmate who has not served the mandatory portion of their sentence. Thisissurely not
what the legidature meant by "earned time shdl be forfeited” as stated in the Satute. Thisissueiswithout
merit.

1. DID THE LOWER COURT ERR IN DISMISSING THE APPELLANT'SPETITION WITH
PREJUDICE BASED UPON MISSISSIPPI CODE ANNOTATED 47-5-805 AND



WITHOUT A MEANINGFUL REVIEW OF THE CONDITIONS WHICH CLEARLY
WOULD CONSTITUTE EXCUSABLE NEGLECT ALLOWANCE?

118. Boler arguesthat the statute limiting his gpped period in which to fileto thirty days does not apply
to this action because he has not asked for damages. Hefurther satesthat if thetimelimitisgpplied to his
motion, then the thirty day period to file should be overlooked due to excusable neglect and he should be
alowed to proceed with his action.
"Miss. Code Ann. 8 47-5-807 expresdy providesfor theright of judicia review

asfallows "Any offender who is aggrieved by an adverse decision rendered pursuant to

any adminigtrative review procedure under Sections 47-5-801 through 47-5-807 may,

within thirty (30) days after receipt of the agency's find decision, seek judicia review of

the decison.” Thisright is limited by a preceding section, 47-5-803, which providesthat

"[n]o state court shdl entertain an offender's grievance or complaint which fals under the

purview of theadminigtrative review procedureunlessand until such offender shall have

exhausted the remedies as provided in such procedure.™
Edwards v. Booker 796 So. 2d 991, 995 -96 (120) (Miss. 2001) (emphasis added).
T9. Section47-5-807 grantsto offenderstheright tojudicid review, solong asitisbrought withinthirty
days of receipt of the agency's decison. The statue does not prescribe that this time limit gpplies only to
actions for damages, but rather to any action gpped ed from an adminigtrative proceeding. Sections47-5-
801 through 47-5-807 provide that an inmate may chalenge an adverse decision of the classification
committee, solong as he has exhausted al adminigtrative remedies and has brought the petition within thirty
days of receipt of the agency'sfina decison. Edwards v. Booker 796 So. 2d at 996 (122).
910.  InBoler'sargument that his untimeliness should be excused due to excusable neglect he citesto
Federal Rule of Bankruptcy Procedure Rule 9006. This does not support his contention. Boler failled to
present any evidence that he made an attempt to meet the thirty day deadline. Mississppi Code Annotated

Section47-5-807 (Rev. 2000) statesthat "any offender who isaggrieved by an adverse decision rendered

pursuant to any administrative review procedure . . . may, within thirty (30) days after receipt of the



agency'sfind decison, seek judicid review of the decison.” See Edmond v. Anderson, 820 So. 2d 1,
2 (17) (Miss. Ct. App. 2002). Just asin Edmond v. Anderson, no evidence was presented to support
the contention that the untimely filing was and should be excusable. Thisissue lacks merit.

111. THEJUDGMENT OF THECIRCUIT COURT OF SUNFLOWER COUNTY DENYING
POST-CONVICTION RELIEF WITH PREJUDICE ISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO SUNFLOWER COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



