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SOUTHWICK, P.J., FOR THE COURT:



1. Antrina Golden was convicted after ajury trid of embezzlement and conspiracy. On apped,
Golden asserts that the trid judge erred by repeatedly interjecting himself into the proceedings and in
denying a proposed jury ingruction. We find no merit to Golden's daims and affirm.

STATEMENT OF FACTS
92. On January 15, 2001, AntrinaGolden, acashier at the Lighthouse Point Casino, appeared for her
nightly shift. Although Golden testified that she flt sick and told her supervisor she was not feding well,
she nevertheless proceeded to her station. In keegping with the casino's accounting practices, Golden was
responsible for repeated counting of the cash on hand. As depicted by the survelllance videos offered at
trid, a one point Golden attached bills pulled from the drawer's one dollar currency dot to bound stacks
of $100 hills. These stacks were later ddlivered to a customer, postively identified as Golden's Sgter, in
anunorthodox transaction. Immediately following the exchange, Golden left her post and exited the casino.
Once Golden' sprotracted absence aroused suspicion, casino officia sdiscovered that her cash drawer was
short over $19,000. Golden was subsequently convicted of embezzlement and conspiracy. Her apped
has been deflected here.

DISCUSSION

1. Judicial interference
113. Goldencdlamsthat thelower court shirked itsresponsbility to conduct the proceedingsimpartidly.
Golden challenges the behavior and participation of the trid judge as tainting the outcome of the trid.
14. We firg note Golden's procedurd failure to make atimely objection to the lower court's actions.
To secure review of the judge's remarks and conduct during the trid, Golden had an obligation to make
a contemporaneous obj ection to ingppropriate behavior and lodge aproper objection at thetime. Powell

v. Ayars, 792 So. 2d 240, 248 (Miss. 2001). A rule of evidence specifies that objection to the court's



actions should be made either when the disputed judicia interrogation is made or at the next available
opportunity outside the jury's presence. M.R.E. 614(c). Golden's failure to raise atimely objection not
only denied the opportunity for corrective measures during trid, it dso precludes her from pursuing the
clam on gpped. Jackson Yellow Cab Co. v. Alexander, 148 So. 2d 674, 678 (Miss. 1963).

5. Golden counters with the Alexander court's narrow exception to the contemporaneous objection
rule. That court required objection "unless the conduct of the tria judge, on the entire record, was so
reprehensble and prejudicia asto deny afair trid or due process of law.” 1d. Golden submitsthat such
egregious conduct was present here. Ten examplesare given. Of these, three were the judge’ srephrasing
of leading questions asked by the digtrict attorney. Four were instances in which the lower court asked
casino employees for explanations of casino procedures. The remaining three examplesinclude arequest
by the judge for the witnessto repeat an answer that he was unable to hear; the repetition of a question
asked by the didtrict attorney and chalenged by Golden; and findly, a request by the court for the
defendant to repesat herself.

T6. Golden relies heavily on a case which providesillugtrations of Stuationswhereacircuit judge may
properly interrogate awitness. Griffin v. State, 171 Miss. 70, 156 So. 652 (1934). These examples
address nonproductive and repetitive questioning by the attorneys, frightened, confused, and belligerent
witnesses, and the development of essentid facts. 1d., 171 Miss. at 73-74. Golden argues that none of
her clamed ingtances of thisjudge sinterferencefal within the listed examples. Golden then concludesthat
this categoricd failure entitles her to reversd of the conviction.

7. We do not find the Griffin list to be comprehensive. Rather, it has beenconsstently trested asa
non-exclusive guideline for proper judicid interrogation. See, e.g., Powell, 792 So. 2d at 248; M.R.E.

614 cmt. Indeed, theGriffin court itself acknowledged that " [t]hese are examples of someof thestuations



inwhich thetria judge may and sometimes mugt take ahand in the examination of awitness™ Griffin, 156
0. at 653 (emphasis added).
T18. Courts are expresdy authorized to question witnesses. M.R.E. 614(b). However, this authority
must be tempered by the following redization:
jurors. . . are very susceptible to the influence of the judge. The sheriff and his deputies,
as arule, are anxious to do his bidding; and jurors watch closdly his conduct, and give
atention to hislanguage, that they may, if possible, ascertain hisleaning to oneside or the

other, which, if known, often largdly influencestheir verdict. He cannot betoo careful and
guarded in language and conduct in the presence of the jury, to avoid prgudice to ether

party. . ..
Thompson v. State, 468 So. 2d 852, 854 (Miss. 1985), quoting Green v. State, 97 Miss. 834, 835, 53
So. 415, 416 (1910).
19.  Asareault, trid courts must honor the line between detachment and advocacy. Layne v. State,
542 So. 2d 237, 242 (Miss. 1989). It isthis standard, not the illustrative examples set out in Griffin,
which ultimately governs our review.
110. Reviewing each instance of challenged judicia conduct as well as the context of the whole
proceedings, we do not find that the record supportsaclaim that thelower court abandoned its detachment
and adopted a position adversaria to Golden. Though judicid participation in trid proceedings carries
inherent risks, there is no requirement solely to be a slent observer. Bumpus v. State, 166 Miss. 276,
281-82, 144 So. 897, 899 (1932). The judge acted within his authority.
2. Jury instruction
11. Golden next argues that the judge smilarly became an advocate during the consderation of jury

indructions. Outsidethe presence of thejury at the close of trid, the parties engaged in the routine practice



of submitting jury ingructions. Upon Golden's submission of a circumgantid evidence ingruction, the
following exchange occurred:
COURT: Okay. And what is marked D-10, two plausible theories. Isn't this circumstantial ?
DISTRICT ATTORNEY:: | don't have that one. | don't have a problem with it.
912. The trid judge proceeded to explain the impropriety of a dud theory ingtruction. The digtrict
attorney then adopted the position of the lower court. The ingruction was denied.  Golden argues that
the prosecution's initid acquiescence to the ingtruction was undermined by the judge, placing defense
counsdl in the "intolerable position of being an adversary to both the judge and the prosecution.” We
disagree with Golden's characterization of the exchange.
113.  Golden implies that once the prosecutor accepted the ingtruction, Golden was entitled to have it
granted. Agreement of the attorneys asto ajury instruction is not controlling:
Though the tria court is entitled to rely upon counsd for the State and the defense to
present proposed ingructions that accurately inform the jury as to what facts are being
submitted toit for resolution and what result the law requires depending upon how thejury
resolvesthose critical facts, ultimately the respongibility for properly ingructing thejury lies
with thetrid court.
Edwardsv. Sate, 755 So. 2d 443, 447 (Miss. Ct. App. 1999).
14. Itisthetrid judge who must determine the propriety of jury ingructions, including initiating criticd
onesin exceptiond dtuations. Kolberg v. State, 829 So. 2d 29, 45 (Miss. 2002). A judge'sindependent
andyss of the appropriate law does not create an adversarid relationship with a party. A judge's
disagreement with submitted jury instructions does not give rise to aclam of the abandonment of judicia

detachment. Aswith other exercises of proper judicid power such asthis, it is the nature of the exercise

that must be examined to determine whether error occurred.



115.  Furthermore, the judge did correctly ingtruct the jury. Circumstantial evidence ingtructions are
appropriate only where the evidence iswholly circumgantid. Sullivan v. State, 749 So. 2d 983, 992
(Miss. 1999). Videotape evidence submitted to the jury of an accused's unlawful acts condtitutes direct
evidence. Haynesv. Sate, 744 So. 2d 751, 753 (Miss. 1999). Here, substantia videotape evidence of
Golden'soffensewas provided tothejury. The casewastherefore not wholly circumstantia, and thelower
court properly denied the instruction.

116. THE JUDGMENT OF THE CIRCUIT COURT OF WASHINGTON COUNTY OF
CONVICTION OF COUNT | CONSPIRACY TO EMBEZZLE AND SENTENCE OF FIVE
YEARS; AND COUNT |l EMBEZZLEMENT AND SENTENCE OF TEN YEARS, ALL IN
THE CUSTODY OF THE MISS SSIPPI DEPARTMENT OF CORRECTIONS, WITH ONE
YEAR SUSPENDED AND ONE YEAR SUPERVISED PROBATION, PAY $250TO CRIME
VICTIM'S COMPENSATION FUND AND $19,366.91 IN RESTITUTION IS AFFIRMED.
SENTENCE IN COUNT Il SHALL RUN CONCURRENTLY TO SENTENCE IN COUNT I.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO WASHINGTON COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



