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KING, PJ., FOR THE COURT:

1. The Scott County Chancery Court approved a petition to settle a doubtful claim belonging to the
Estate of Daisey Pearl Savell, but approved attorney's fees of only 33 1/3 %, for Dunbar- Monroe.
Dunbar has appeded that decision, dleging that because it was employed under a durable power of
attorney, the chancellor lacked authority to award attorney's feesin an amount lessthan that identified by

the employment contract. The decison of the chancery court is affirmed.



FACTS AND PROCEDURAL HISTORY

92. On May 12, 1997, Daisy Pearl Savell executed a durable power of attorney appointing her two
daughters, Shirley Renfroe and Marguerite Jordan, asher attorneys-in-fact. Under thetermsof thedurable
power of attorney, Renfroe and Jordan were granted the authority "to do, act, perform or execute any and
al insruments of any type or nature that [Savelle] could do if [she] were persondly present.” Inaddition,
the instrument stated, "thispower of atorney shall not be affected by the subsequent disability or incapacity
of the principd, or lgpse of time" The vdidity of the power of atorney isnot in dispute.

113. On August 7, 1998, Renfroe and Jordan, acting as attorneys-in-fact for Savell, entered into a
retainer agreement and contract of employment with the law firm of Holcomb, Dunbar, Connell, Chaffin
and Willard, P.A., specificdly retaining David C. Dunbar to pursue apersona injury clam againgt Shedy
Lawn Nursng Home on Savdl's behdf. The employment contract provided that if suit were filed, the
attorney's fees would be forty percent of gross proceeds after the deduction of the law firm's expenses
incurred in prosecuting the dam. Dunbar subsequently Ieft the Holcomb, Dunbar law firm and formed
Dunbar Monroe, PLLC. On April 15, 2001, Renfroe and Jordan, acting as atorneys-in-fact for Savell,
executed a second retainer agreement and contract of employment with DunbarMonroe, PLLC, retaining
Dunbar and authorizing him to continue with the prosecution of the persond injury clam. The attorney's
fees provison of the subsequent contract isidentical to that of the former contract.

14. Dunbar continued to pursue the persond injury clam on Savell'sbehdf and eventually received an
offer to settle the clam. Upon being presented with the settlement offer, Renfroe and Jordan determined
that the offer should be accepted. After the power of attorney was executed, but prior to extenson of the

Settlement offer, Savel's mentd facilities diminished rendering her incompetent to administer her affairs.



5. On May 22, 2001, Dunbar, acting on behdf of Shirley Renfroe, individualy and as conservatrix
of the Estate of Daisey Pearl Savell, and the DunbarMonroe Law Firm, filed apetition in the Scott County
Chancery Court (1) for authority to settle a doubtful claim on behalf of the estate, (2) requesting the
approva of the employment contract with Dunbar, and (3) for authority to disburse the settlement
proceeds.

T6. On May 25, 2001, the court heard the petition for authority to settle a doubtful dam. After the
hearing the chancellor approved settlement of the claim, but declined to gpprove the employment contract
of DunbarMonroe as submitted. The employment contract of DunbarMonroe called for attorney's fees of
40% plus costs. However, the chancellor approved afee of 33 1/3% plus costs.

17. OnJduly 28, 2001, DunbarMonroefiled apetition requesting that the chancellor reconsider hisprior
order awarding attorney's fees of 33 1/3%, and instead grant attorney's fees of 40% as st forth in the
contract. The chancellor denied that request on July 18, 2001, saying:

While Mr. Dunbar request that the Court honor his origina contract with the
daughters of theward, hefailed and neglected to havethat contract approved by the Court
asrequired by Uniform Chancery Court Rules. Therefore, the contract is not binding on
the Court. Instead, the Court has elected to adopt and approve its own contingent fee
contract which has been utilized for saverd yearsin the Second Chancery Court Didtrict.

The Veified Petition for Recondderation of Attorney's Fees Arisng from
Settlement of a Doubtful Clam should be denied.

18.  Aggrieved by that denia, DunbarMonroe has appealed, asserting that under the Durable Power
of Attorney Act, the chancellor was obligated to approve the employment contract as written.
T°. On December 4, 2002, this Court, on itsown motion, remanded this matter to the Chancery Court

of Scott County and directed it "'to conduct a hearing and to make specific findings of fact and conclusons

of law concerning the appropriate amount of attorney's fees in this case. Upon review of the issue of



attorney's fees, the chancellor shall provide a foundation for any award or denid of attorney's fees and
certify hisfindings to this Court.”
110. The parties declined to place additiond evidence before the chancdlor, decting instead to stand
on the record asit existed.
11. Thechancdlor hasnow made hisfindings of fact and conclusons of law asrequested, and certified
the same to this Court.

STANDARD OF REVIEW
f12.  FHndings of fact made by achancellor will not be disturbed by this Court unlessthey are manifestly
wrong, clearly erroneous, or unsupported by substantia credible evidence. Mississippi State Dept. of
Human Serv. v. Barnett, 633 So. 2d 430, 434 (Miss. 1993). When the determination of the chancellor
was one of law rather than fact, this Court will conduct a de novo review. McCubbin v. Seay, 749 So.
2d 1127 (15) (Miss. Ct. App. 1999).

DISCUSSION

113. DunbarMonroe asserts that it was employed under a durable power of attorney with agreed
compensation of 40% of recovery, and the chancellor therefore lacked the authority to lower the agreed
upon compensation. Dunbar would thus have this Court find reversble error in the award of atorney's
fees of 33 1/3% rather than 40% as stated in the contract of employment.
114.  In 1994 the Mississppi L egidature added § § 87-3-101 through 87-3-113, to the Miss. Code of
1972. These sections are cited as the "Uniform Durable Power of Attorney Act."

715. A durable power of atorney is by definition one which survives the incapacity of its maker.?

! Miss. Code Ann. § 87-3-105 (Rev. 1999) provides. "A durable power of atorney is a power
of attorney by which a principa designates another his atorney in fact in writing and the writing contains
the words 'This power of attorney shall not be affected by subsequent disability or incapacity of the
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916.  Under the provisions of Miss. Code Ann. § 87-3-107, (Rev. 1999):
All actsdone by an attorney in fact pursuant to adurable power of attorney during

any period of disability or incapacity of the principa have the same effect and inureto the

benefit of and bind the principa and his successors in interest as if the principa were

competent and not disable. Unless the instrument states atime of termination, the power

is exercisable notwithgtanding the lgpse of time since the execution of the ingrument.
917. Dunbar is clearly correct when it dleges thet it was the intent of the Legidature in enacting the
Durable Power of Attorney Act to bind a principd, even when incapacitated by the lawful acts of his
attorney-in-fact. However, that andyssstanding done, under thefactsof thiscase, isinsufficient to resolve
the question before this Court.
118.  While not mandated by law to do so, dl of the partiesto the contract chose to voluntarily submit
to the chancdlor for gpprova (1) the settlement of the claim, and (2) the disbursement of funds paid in
settlement of thisclam. By voluntarily submitting this matter to the chancellor for gpprovd, the partiesdid
so for dl purposes. Humble Oil & Refining Co. v. Rankin, 207 Miss. 402, 408, 42 So. 2d 414, 417
(1949).
1109. Included within the power to gpprove is of necessity included the power to disapprove.
Beckett v. Howorth, 237 Miss. 394, 397, 398, 115 So. 2d 48, 50 (1959).
920. Inthis case the chancellor chose to disapprove, rather than gpprove. Where the parties have

voluntarily submitted to the chancellor amatter for hisresolution, he hasthe authority to addressal matters

touching upon the resolution of that issue, Johnson v. Hinds County, 524 So. 2d 947, 953 (Miss. 1988),

principd, or lgpse of time' or This power of attorney shal become effective upon the disability or
incgpacity of the principd,’ or smilar words showing the intent of the principd that the authority conferred
shdl be exercisable notwithstanding the principa’s subsequent disability or incapacity, and, unlessit Sates
atime of termination, notwithstanding the Igpse of time since the execution of the instrument.”



absent apatent lack of jurisdiction. The matters submitted to the chancellor were beyond discussion within
the redm of hisjurisdiction art. 6 8 159, Miss. Condtitution.

921. Havingdetermined thismatter to bewithin thejurisdiction of the chancery court, and found thet the
parties voluntarily submitted this issue to the chancellor for resolution, this Court must determine whether
his decison was an abuse of discretion. McNeil v. Hester, 753 So. 2d 1057, 1063 (1121) (Miss. 2000).
Where the chancdlor's decision is not manifestly wrong, clearly erroneous or unsupported by substantia
credible evidence it is not an abuse of discretion, and this Court istherefore obligated to affirmit. Collins
by Smith v. McMurry, 539 So. 2d 127, 129-30 (Miss. 1989). 122. At this Court's request, the
chancdlor provided extensive written findings as to the reasons for awarding attorney's fees of only 33
1/3% rather than 40%. Having reviewed carefully that submission, this Court finds that the chancellor's
actions were supported by substantia credible evidence, and we accordingly affirm.

123. THE JUDGMENT OF THE CHANCERY COURT OF SCOTT COUNTY IS
AFFIRMED. ALL COSTSARE ASSESSED TO THE APPELLANTS.

THOMAS,BRIDGES,LEE,AND MYERS, JJ.,CONCUR. LEE, J., CONCURSWITH
SEPARATE WRITTEN OPINION JOINED BY KING, P.J., THOMAS, AND MYERS, JJ.
SOUTHWICK, P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY
MCMILLIN, CJ.,IRVING, AND CHANDLER, JJ. GRIFFIS, J.,, NOT PARTICIPATING.

LEE, J., CONCURRING:

724. | write separately to emphasize that my concurrenceis based solely on DunbarMonroe's decision
to submit the settlement agreement to the chancellor for approval. Oncethiswas done, the chancellor was

vested with the authority to rule on dl matters touching the settlement including the employment contract.

See Humble Oil & Refining Co. v. Rankin, 207 Miss. 402, 412, 42 So. 2d 414, 417 (1949). Absent



this submisson | believe the chancellor would have had no authority to vary theterms of an otherwisevdid
legd contract.

925. Thedissent would have one presume the chancdlor had no authority whatsoever regarding the
contract, but | cannot believe the court only had piecemed authority. What if the contract had been for
90% attorney'sfees? Would the dissent have then thought the chancellor would have some authority? At
what point would the dissent find the threshold had been met? The chancellor was requested to gpprove
the contract aswel|l asthe settlement, and after reviewing the chancellor's lengthy andysis of hisreasoning,
| cannot find that there was an abuse of his discretion.

926. The chancery court isacourt of equity. Inorder to find that afar settlement had been reached,
the chancdllor must have found fairness touching uponal partiesincluding the payor. If the attorney'sfees
contract wastoo high, then must the payor divvy up more so the plaintiff's proceedswill befair? Isthisfar
to the payor? The chancdlor viewed the totdity of the evidence including the contract, the settlement
amount and expenses incurred, and | cannot see how in view of the chancellor's opinion an adjustment of
6 2/3% was an abuse.

927. My reasoning inthismeatter in no way suggeststhat a40% contract isunfair. | write merely to point
out that under the unique set of factsin this particular case, having been presented with the tota package
settlement for gpproval, the chancellor did not under hislengthy reasoning and andysisabuse hisdiscretion,
and by my concurrence | do not suggest a precedent that arbitrarily sets a 33 1/3% contingency fee
contract as the only amount to be deemed reasonable and appropriate. As stated in the mgority and for
the reasons cited herein, | cannot find the chancellor abused his discretion, and | therefore would affirm.

KING, PJ., THOMAS AND MYERS, JJ. JOIN THIS SEPARATE WRITTEN
OPINION.



SOUTHWICK, P.J,, DISSENTING:
128.  Itiswithreluctance and respect that | writein disagreement with themgority. Nonethdess, | have
afundamentdly different opinionabout the authority of the chancellor to impair the obligation of contracts.
A perfectly valid contract was entered by the holder of a perfectly valid power of attorney. Yet the
chancellor and this Court set that contract aside without any hint of invalidity in the contract or the power.
A court does not have such aright.
129. The mgority has ably reviewed the facts, procedura and substantive, and | will not repeat them
a any length. The important consderations here are that the person now under a guardianship granted a
power of attorney at atimewhen dl partiesand judges agreethat she was competent to do so. By Statute,
a person may grant a power of atorney tha will continue to be effective even though the grantor later
becomesincompetent to manage her affairs. Miss. Code Ann. 8§87-3-105 (Rev. 1999). Without dispute,
thiswas such a power of atorney, commonly caled a “durable power of attorney.” Nonethdess, in a
conclusonnot endorsed by the magjority on apped , the chancellor rgjected the power of such apower once
the grantor is no longer competent. Insteed, the chancellor held that the initid and overarching error by
attorney David Dunbar wasin failing to get his contingent fee contract gpproved by the chancellor before
he began his representation:

When Mr. Dunbar agreed to prosecute the cause of action for and on behaf of Mrs.

Savell based on the power of attorney granted Mrs. Savell to her daughters, hedid sowith

the knowledge that the daughters of Mrs. Savell sood in fiduciary relationship with her,

and that any contingent fee contract must be gpproved by the Chancellor. . .. Therefore,

without Chancery Court approva, Mr. Dunbar has no contract.
130.  However, in asection of auniform law on durable powers adopted in this state, a generd power

of atorney is vaid even if the grantor thereafter becomes incompetent, so long as the proper language

indicating that it isto continue after incompetenceisincluded. Miss. Code Ann. § 87-3-107 (Rev. 1999),



1994 Miss. Laws ch. 336, 8 2. The purpose of the act was to make the laws uniform among the states
regarding the requirements for and operation of effective durable powers of attorney. Miss. Code Ann.

88 87-3-103 & 87-3-105 (Rev. 1999). Appellate courts, circuit judges, and even chancellorsunder their

broad equitable powers do not have authority to ignore plain language of satutes unlessthere isafinding
of unconditutiondity or other invaidity.

131.  Though the chancdllor referred only to contingent fee contracts, his interpretation disalows dl

contracts executed under the authority of adurable power of attorney after theincompetence of the grantor
— in the chancdlor’s words, the recipient “has no contract.” Every entity who is consdering entering a
contract with someonewho will be using adurable power of atorney would berequired under that andys's
to investigate the then-competence of the grantor of the power. The durable power of attorney — the
ingrument itself and the Satute that authorizesit — is usdless.

1132.  The chancdlor’s holding is so astonishing that in order to befair, | examineit as carefully as| can
foritsbasis. Firg, the chancellor concludesthat the holder of the power isafiduciary tothe grantor. Then
he interprets a chancery court rule to require that every litigation attorney for afiduciary petition the court
to approve the contract of employment. Unif. Ch. Ct. R. 6.12. Other sections of the same rules require
that the court approve an alowance for support of the incompetent, the making of loans or investments,
the compromising of claims, and the paying of acommisson to thefiduciary. Unif. Ch. Ct. R. 6.08-6.11.

The chancdlor’s holding in this case cancel s the durable power of attorney for any of these stated actions,

and dl must be cleared through the chancellor. From these principles, the chancellor concluded that the
contingent fee contract had to be approved even though there were no guardianship proceedingsa thetime

that the contract was executed by the attorney-in-fact. | will explain severd sources of the disagreement.



133.  One provison of theuniform act affirmsthat after aguardianship is crested, the guardian may ether
continue or cancel a durable power of attorney:

If, following execution of adurable power of attorney, a court of the principa'’s domicile
gppoints a conservator, guardian of the estate, or other fiduciary charged with the

management of al of the principd's property or al of his property except specified

exclusons, the atorney in fact is accountable to the fiduciary as well as to the principd.

The fiduciary has the same power to revoke or amend the power of attorney that the

principa would have had if he were not disabled or incapacitated.
Miss. Code Ann. 8§ 87-3-109 (1) (Rev. 1999). The officid comment to the uniform act states that
“agencies under durable powers and guardians or conservators may co-exist. It isnot the purpose of the
act to encourage resort to court for afiduciary appointment that should be largely unnecessary when an
dternative regime has been provided viaadurable power.” UNIF. DURABLEPOWERATTY ACT, 8§ 3cmt.,
8A U.L.A. 322-23 (1993). Quite smply, a guardianship is usually not needed if a durable power of
attorney was executed prior to the incompetence of the grantor.
134. Thejust-quoted provison removes ambiguity regarding the respective authority of guardiansand
attorneys-in-fact under a durable power, since “acts done by an attorney in fact pursuant to a durable
power of attorney during any period of disability or incgpacity of the principa have the same effect and
inureto the benefit of and bind the principa and his successorsininterest asif the principa were competent
and not disabled.” Miss. Code Ann. 8 87-3-107 (Rev. 1999). If a guardian is named in court
proceedings, that creates a relationship with the holder of the power that must be addressed. Though the
court-named fiduciary may cancel the power, nothing suggeststhat prior actionsof the holder of thedurable

power of attorney are canceled. That would trench onthevalidity of contractsthat were properly executed

prior to the naming of the guardian. Section 87-3-107 specificdly saysthose actsare binding just asif the
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grantor of the power were competent. They do not later become unbinding just because someone decided
to open a guardianship.

135.  What the chancdlor did not accept, but which | find to be undeniable, is that laws of this Sate
permit the affairs of anincompetent individua to be managed by the holder of adurable power of atorney
or by aguardianship, and that either is acceptable. Someone concerned about the actions of the holder
of the power may bring suit to create a guardianship and alege that the power is being abused. No such
complant has been brought here. The only argued invdidity of the contract between the holder of the
power and thelitigation attorney isthe one asserted by the chancellor, namely, that the court must gpprove
it. With respect, | find that to be clear error.

1136. Thusavdid contract of representation with dl the termsthere set out cameinto being. Amongthe
terms was a contingency fee of forty percent. What isleft for our considerationiswhether the chancellor
once he does gain jurisdiction over the matter can rewrite the contract because it does not conform with
the contingency fee contracts that the chancellor would have authorized had the chancellor been involved
gnce the beginning of the suit.

1137.  Inorder to determine the chancellor’s authority, it is necessary to start with an understanding of
what the parties presented to him. As set out in the record, prior to any chancery proceedings, suit was
brought in adifferent county’s circuit court for injuries Mrs. Savell was said to have suffered in anursing
home. In time, an offer of settlement was made, but the defendants wanted a release executed by a
properly gppointed guardian. The holder of adurable power of atorney may bring litigation and stttleit,
in the same manner as could the grantor herself. No chancellor’s authorization is needed. The mgority
here acknowledges that this settlement did not have to be presented to the chancdllor for review. What

interests of the defendants were being protected by the insstence on a guardianship can be conjectured
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but are unimportant to our decison. What isreevant isthat with thetort litigation al but over, the chancery
suit was commenced.

1138.  Thechancdlor approved everything concerning the settlement except for the percentageto begiven
the atorney under the dready executed and valid contingency fee contract. In his origind decree, the
chancdllor reduced the forty percent contingency to one-third, "pursuant to the rules of this court,” and
found that the lower amount was reasonable. He gave no other explanation and never found that forty
percent was unreasonable. After our remand, the chancellor made findings that included an “higtoricd”
perspective. In that section of his findings, it was noted that atorneys contingency fee contracts in his
experience have ranged from twenty percent to fifty percent of the ultimate recovery. To set a standard
for his court, the chancdlor had determined that al contracts for representing of wards must be for one-
third of the recovery in litigation.

1139. | find severd defectsin the reasoning. Firgt, regardless of what a chancellor has the authority to
require before approving contingency fee contracts as an initid meatter, that does not control in asituation
in which avdid contingency fee contract already exists prior to the matter being brought to him. Our case
is no different on this point than if Mrs. Savell, the person who granted the power of attorney, had herself
executed the contingency fee contract at atime when she was still competent to manage her own affairs.
The contract is vaid, but the chancdllor atered it dl the same.

40. Once a vdid contingency fee contract is entered, | find that the chancellor cannot impose his
generd housekeeping rules for what he would like to have in such contracts. Instead, the chancellor must
find aninvdidity or esehehasimpaired vested contract rights. Many kinds of contractscan exist that were
vdidly executed by the individual prior to her incompetence: contracts for the purchase or sale of red

property; promissory notesasborrower or lender; investmentsof other kinds. Many of these, thoughvalid,
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may be less than optima in their terms. Contracts on the same terms may be executed with a durable
power of atorney and *have the same effect . . . and bind the principa and his successorsininteres asif
the principa were competent and not disabled.” Miss. Code Ann. 887-3-107. Once aguardianship is
begun, the court may not rewrite earlier vaid contracts of the ward or of the attorney-in-fact to suit the
chancellor’s preferences.

41. Theguardian here, after being gppointed in order to do so, filed acomplaint to settletheclam. The
complaint sought to have approva of the contract that she had two years earlier entered with thelitigation
attorney: she “prays that this Court will find the contract of employment [entered with the law firm] to be
vadid and reasonable . . . .” This language does not override al that | have aready noted about the
effectivenessof adurable power of attorney. Themgority hereisin effect saying that presenting the matter
to the chancellor was awaiver of what otherwise would have been the right to proceed under the contract.
Insteed, | find that the presentation |eft the chancellor ableto address only whether the contract wasinvalid
because of the sorts of exceptiona mattersthat can awaysberaised to challenge the authority of an agent.
| now address what may be challenged.

42.  An attorney-in-fact as do other agents has aduty to the principa to ded farly and in good faith.
This has been called “a duty to use the degree of diligence and care which a reasonably prudent person
would ordinarily exercisein thetransaction of hisownbusiness....” Loweryv. Guaranty Bank & Trust
Co., 592 So. 2d 79, 83 (Miss. 1991). Fraud, acting despite conflicts of interests or beyond the scope of
the power, and other improper conduct may invaidate what the holder of a power of attorney has done.
Id. If another person contracting with the attorney-in-fact should have been aware of the improprieties,
thenthe contract isinvaid. Someone contracting with aknown agent must ascertain that the contract being

executed is within the power of theagent. Consumers Credit Corp. of Miss. v. Swilley. 243 Miss. 838,
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849, 138 So. 2d 885, 889 (1962). | find that these considerations are the only ones that the chancellor
was properly able to review.

43. Thechancdlor in invaidating this contract went beyond his authority, whether viewed in terms of
statutes on powers of attorney and on guardianships, of the pleadings that were filed, or of the cited
chancery court rules. Perhgps most importantly, hefailed to uphold the congtitutiona provision prohibiting
the impairment of obligation of contracts. Miss. Congt. Art. 3, 8 16 (1890).

4. In sum, there were no findings that would justify rgecting the contract. The chancellor
acknowledged that forty percent contingency feesare often contracted. Nonetheless, an arbitrary rulewas
applied that in his court, forty percent isaways unreasonable. We are not faced with whether achancellor
may properly establish one undterable fee for dl contingency contractsthat are executed after aguardian
isnamed. Preexisting vaid contracts for employment of litigation attorneys must be accepted —whether
the contract was executed by the principa or by her agent, whether executed by an agent before or after
the incompetency of the principa under a durable power of attorney, and whether or not it was for more
or less than the preferred percentage.

145.  To counter these problems, themgjority citesingpplicablegenerd principles. Firg, theCourt notes
the supplementd findings made by the chancellor. The Court concludesthat “the chancdllor'sactionswere
supported by substantial credible evidence” consgtent with hisfindings. | have dready discussed those
findings. Thechancdllor did not find that the contract was aviolation of an agent’ sobligations of good faith
management of her principa’s affairs. Instead, the operative finding was that this contract provided for
more than the chancdlor’ sper se limit. That isexplicitly the only reason that the chancdllor ruled ashedid.

That is not enough.
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46. The mgority dso stated that “by voluntarily submitting this matter to the chancedlor for gpprova,
the parties did so for dl purposes. Humble Oil & Refining Co. v. Rankin, 207 Miss. 402, 408, 42 So.
2d 414, 417 (1949).” With respect, the cited case holds only that when an interpleader action was
brought, it was proper for the trial court also to grant other relief even though strictly speaking, “the
defendants can go no further than to show that the complainant is not entitled to maintain his bill and that
the defendants cannot ask for any specific relief againgt the complainant.” Id. Thus a cross-bill was
permitted. In no way does that case suggest that what is not normally aterable by a court becomes
dterable just becauselitigation iscommenced. Disputed judicid procedure was addressed inthe Supreme
Court’s Humbl e precedent of 1949. That case is not relevant to the disputed judicia right addressed in
this Court’ s bold precedent of today.

147.  Themgority Smilarly arguesthat if “parties have voluntarily submitted to the chancdlor a matter
for his resolution, he has the authority to address dl matters touching upon the resolution of that issue,
Johnson v. Hinds County, 524 So. 2d 947, 953 (Miss. 1988).” Of course. That opinion noted that “if
any agpect of the caselay withinits subject matter jurisdiction, the chancery court had authority to hear and
adjudge any non-chancery purelaw clamsviapendent jurisdiction.” Id. My disagreement has nothing to
do with whether the chancellor went beyond the possibly limited verson of what initid pleadings presented
asthe cause of action. Thevalidity of this contract of representation — its consstency with the obligations
of the holder of a power of attorney — was presented to the chancellor. Where error occurred, with dl
respect to the chancellor, was when he concluded that no contract was vaid or reasonable unless it met
hisnorms.

148. A contract for representation in a lawsuit can vdidly be entered by an attorney-in-fact after the

principal becomesincompetent, if the power isadurableoneand if thetermsof that contract are consistent
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withgood faith and reasonable diligence. No pre-approva or post-approva by achancellor isrequired.
Should achancellor later becomeinvolved, al the chancellor may do is determine whether the contract fits
within these generd rules. The court may not in addition gpply his persond view of what should bein such
contracts. A valid contract may not be impaired.

149. 1 would order the contract enforced asit was initially negotiated.

McMILLIN,C.J.,IRVINGANDCHANDLER,JJ.,JOINTHISSEPARATEWRITTEN
OPINION.
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