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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY AND FACTS

1. Hartie Mapp lived next door to the victim in this case. On March 9, 2001, Hartie went to his

neighbor's house to use the phone, but the two ended up in her bedroom where they had sex. Harti€'s

recount of eventsleading to theintercourse differsfrom thevictim'saccount. Hartie claimsthat hisneighbor

consented in exchange for money, and her dlam of rgpe isrevenge for Hartiesfallure to pay her after the



act. Incontrag, the victim clamsthat Hartie locked her insde the bedroom and forced her a knife point
to have sex with him; she denies having been promised money in exchange for the sex.
2. After the aleged rape, the victim went to the hospitd for an examination. The police arrested
Hartie the next day and read him his Miranda rights! Hartie gave the officer different versions of what
happened, as later discussed.
113. Hartie was convicted of rape by aleake County jury and was sentenced to servetwenty-fiveyears
injail. Hismotion for new trid wasoverruled, and he now gpped sto this Court raising thefollowing issues:
(1) Did the trid court err in permitting Deputy Turner to testify concerning the victim's telling him of the
dleged rape; (2) did thetrid court err in admitting hisoral confessoninto evidence; and (3) wasthe verdict
againg the overwheming weight of the evidence? We review eachof theseissues and find no meit; thus,
we gfirm.
DISCUSSION OF THE ISSUES

|. DID THE TRIAL COURT ERR IN PERMITTING DEPUTY TURNER TO

TESTIFY CONCERNING THE VICTIM'STELLING TOHIM OF THE ALLEGED

RAPE?
14. Hartie Mapp first argues that the judge erred in dlowing Deputy Corndlius Turner to testify
concerning Turner'svidt with thevictim at the hospita. Deputy Turner testified that he went to the hospital
where he saw the victim dtting on abed. A nurse was consoling her because she gpparently had been
aying. Deputy Turner asked the victim what had happened, and she told him Hartie Mapp had raped her.
Hartie objected at trid, but the judge overruled the objection, reasoning that the victim was making areport
to an investigating officer, and this evidence was an exception to the hearsay rule. Hartie argues that the

judge erred in overruling this objection because it was inadmissible hearsay under Missssppi Rule of

1See Miranda v. Arizona, 384 U.S. 436, 444-45 (1966).
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Evidence 802 which gates, "Hearsay is not admissible except as provided by law." The State arguesthat
the victim's comments to the officer were admissible under the hearsay exception for excited utterances,
whichisprovided for in M.R.E. 803(2). Rule803(2) providesthat a statement relating to a startling event
or condition made while the declarant was under the stress of excitement caused by the event or condition
isadmissble. Here, thevictim testified that, immediately after theincident, she drove hersdf to the hospital.
Shortly theresfter the officer arrived, and while she was being consoled by the nurse, she told the officer
what had happened.

Spontaneity is"the essentid ingredient” to the underlying theory supporting admisson of

an excited utterance . . . . However, "under the excited utterance exception the fact that

questions are asked, whilerelevant to spontaneity, does notipso facto demonstrate alack

of spontaneity in every cae” Where the excited utterance is prompted by a smple

guestion, even from an officer, such as "What hgppened?’ or "What's wrong?' we have

gtill found the statement to fall under the exception.
Carter v. State, 722 So. 2d 1258 (110) (Miss. 1998) (citations omitted). The victim was clearly ill
under the stress of the situation, and according to Carter, the victim's Satement to Deputy Turner does
quaify as an excited utterance.
5. The decision to admit or refuse admisson under M.R.E. 803 is within the discretion of the tria
court. Davisv. State, 611 So. 2d 906, 914 (Miss. 1992). We find the tria court did not abuse its
discretion in alowing Deputy Turner's testimony concerning the victim's statements to him at the hospita.

Thisissue has no merit.

1. DID THE TRIAL COURT ERR IN ADMITTING HARTIES ORAL
CONFESSION INTO EVIDENCE?

T6. Hartie next argues that his ord confesson should not have been admitted becauseit described an

incident of consensud sexud intercourse, and hewas not afforded ahearing concerning admissibility of this



ord datement. Hartie clams that he only adopted his written statement, not the ord verson to which
Officer Mark Wilcher also tetified.

7. The afternoon Hartie was arrested, he told Officer Wilcher he wanted to talk with him. Officer
Wilcher advised Hartie a second time of his Miranda rights, and Hartie told the officer his verson of the
events. With thisverson, Hartie admitted going to his neighbor's home to use the tel ephone, but he did not
remember what happened because he was under the influence of cocaine and whiskey at that time. What
he did recall was going with hisneighbor to her bedroom to engagein consensud intercourse. She changed
her mind once they were in the bedroom, but Hartie forced himsdlf on her. After Hartie's confession,
Officer Wilcher proceeded to put the confessoninwriting for Hartieto sgn. Ashewrote, Officer Wilcher
oraly confirmed the words he was writing with Hartie; however, when Officer Wilcher asked Hartie about
forcing himsdlf on the victim, Hartie changed his story from the previous verson. Hartie explained that he
had offered his neighbor money in exchange for sex and that he stopped when she asked him to stop.
T18. "A trid judge'sadmisson of aconfession will only be overturned where anincorrect legd standard
was gpplied, manifest error was committed, or the decision was contrary to the overwhelming weight of
the evidence" Kircher v. State, 753 So. 2d 1017 (127) (Miss. 1999). Hartie's second statement, which
he signed, did not act to cancel out the prior ord statement, and the fact that the first Statement was not
reduced to writing has no effect on its status as a voluntary confesson. Both Officer Wilcher and anurse
were present when Hartie made both statements. At the suppression hearing, both witnesses testified that
Officer Wilcher read Hartie hisMiranda rights, and Officer Wilcher tedtified that hedid not promise Hartie
any leniency nor did he threaten him. Having reviewed the testimony brought forth at the hearing, we
cannot find the tria judge erred in dlowing both the ord and written confessonsinto evidence. Thisissue

is without merit.



I1l. WAS THE VERDICT AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE?

T9. Hartie finaly argues that the verdict was againg the weight of the evidence.
In determining whether ajury verdict is againg the overwheming weight of the evidence,
this Court must accept as true the evidence which supports the verdict and will reverse
only when convinced that the circuit court has abused itsdiscretion in failing to grant anew
trid. Only in those cases where the verdict is so contrary to the overwhelming weight of

the evidence that to dlow it to sand would sanction an unconscionable injustice will this
Court disturb it on apped.

Crossv. Sate, 759 So. 2d 354 (19) (Miss. 1999) (citations omitted). The evidence in the present case
was abundant, and viewing the evidence which is favorable to the verdict, we cannot find an abuse of
discretion. Thevictim says shewasthreatened with aknife and wasforced into the intercourse; Hartie say's
intercoursewas consensual. Both admit they had sex, but whether or not the victim consented isaquestion
the jury was|€eft to decide. Thejury's verdict reflected the victim's version of events; thus, we cannot find
an unconscionable injustice results. Thisissue has no meit.
110. THE JUDGMENT OF THE LEAKE COUNTY CIRCUIT COURT OF CONVICTION
OF RAPE AND SENTENCE OF TWENTY-FIVE YEARS IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED. COSTS OF THIS
APPEAL ARE ASSESSED TO LEAKE COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, IRVING, MYERS AND

GRIFFIS, JJ.,CONCUR. SOUTHWICK, P.J.,AND CHANDLER, J.,, CONCUR INRESULT
ONLY.



