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GRAVES, JUSTICE, FOR THE COURT:

M.  Dexter Tramayne Wdls (Wdls) was convicted by ajury in the Circuit Court of Jackson County
of aggravated assault and murder. He was sentenced to twenty years imprisonment on the aggravated
assault conviction and life imprisonment on the murder conviction. The sentences are concurrent. From
these convictions and sentences, Wdls gopedsand presents the following issuesfor this Court’ sreview:

l. Whether thetrid ocourt erred in admitting Chris Wdls s tesimony under M.RE.
801(d)(1)(b), 803(1) and 803(2).



. Whether thetrid court erred in granting jury indructions S-7 and S-11.

. Whether thetrid court abused itsdiscretion when it ruled that recross-examination
isnot dlowed in Mississppi.

IV.  Whether the verdicts were againg the overwheming weight of the evidence.
V.  Wheher Miss Code Ann. § 47-5-139(1)(a) is uncongtitutiondl.
FACTS

2.  OnJanuary 27, 1996, Willie Sampson M cCorvey ak/aFrank borrowed the truck of hisnephew,
Darius Vaxter, to go to the store. Hedid not return.t McCorvey waslater found murdered on Freemen
Road in Jeckson County, Missssppi. CynthiaWilliams thegirlfriend of Vaxter, noticed thet thetruck hed
returned, but it was parked in a different place from where McCorvey or Vaxter would normdly park.
A masked perpetrator, known to us now as Victor McCoy, knocked firgt and when Williams would not
dlow him to enter, he kicked the door in and entered the trailer. Williams was shot in the back of her Ieft
shoulder. Williams called out to VVaxter for help. A sruggle ensued between McCoy and Vaxter. During
the druggle, Vaxter unmasked McCoy, and once McCoy weas identified, he caled out to Train ak/a
Dexter Wdlsto hdp him. Once Williams redlized that someone was with McCoy, she hurried to lock the
front door and cdled 911. From the window by the front door, Williams idertified Wells as the other
assallant. Wells unsuccessfully tried to breek into the front door and broke out the front outdoor light.
McCoy and Wdlls fled the scene prior to the police s arival. The police retrieved a Tec 9 gun & the
scene. Nolaent fingerprintswereretrieved becausethe gunwasmuddy. Welsand McCoy wereindicted

for Count | aggravated assault againgt Williams, Count 1l aggravated assault of Vaxter and Count 11

1 Victor McCoy' s statement in accordance with his plea agreement stated that he and Wells
encountered McCorvey driving Vaxter' s truck when they were headed to Vaxter’ straller to talk to
him. They flagged the truck down, and an dtercation ensued.
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murder of McCorvey on February 14, 1997. McCoy entered aguilty pleato both counts of aggravated
assault and to mandaughter on April 28, 1998, and May 1, 1998. Subsequently, he was sentenced to
twenty years on each count to be served concurrently in the custody of the Missssppi Department of
Corrections (MDOC).

13. Welswastried and convicted of Count | aggravated assauit of Williamsand Count 111 murder of
McCorvey on December 4, 2001.  Wels was sentenced to twenty years imprisonment on Count | and
to life imprisonment on Count 11 in the custody of the MDOC to run concurrently. Thetrid court denied
Weél'smationfor INOV or inthedternativeanew trid. Fromthat denid, Wel’ shas perfected thisapped.

DISCUSSION

Admissibility of Chris Wells's Testimony

4.  Wdlsarguestha the Satefailed to meet dl the reguired rulesfor admisson of the Satement of his
cousn, ChrisWelsunder the hearsay exception M.R E. 801(d)(1)(b) for thefollowing reasons (1) Victor
McCoy was hot subject to crass-examination concerning the satement dleged by Chris Wells (2) the
gatement made by ChrisWdlswas not conggtent with McCoy’ stestimony; and (3) the Satement wasnot
offered to rebut an express or implied charge againg McCoy by the defense of recent fabrication or
improper influence or mative. Wdls dso contends that the satement dlegedly mede to Chris Wels by
McCoy was not mede while McCoy was percaving an event o immediady theregfter. Wls further
contends thet there was no testimony concerning the lgpse of time between the murder and when McCoy
entered the vehide with Chrisand Byron Wels Wdlsarguesthet the requirement for spontaneity hasnot
been met. Wdlsdso argues thet there was no testimony that McCoy described or explained the evertt.

.  Therewasapretrid mationinlimineto exdudedatementsmadeby McCoy to ChrisWdls Chris

Wells gated that McCoy mede satements to him after McCoy fled from Vaxter's home on the night of



January 27, 1996 when M cCoy flagged down the car driven by McCoy’ sunde Bryon Wells. ChrisWels
was a passenger inthe car. Chris Wlls described McCoy as excited when he entered the car and thet
he could heer it in hisvoice McCoy indicated that he wanted to go to Gautier. Chris Wellstestified thet
McCoy dated, “Me and Train done killed Frank.” Chris Wdls further Sated thet when Byron Wells
asked McCoy about Wells swhereabouts, he said, “I don't know. Heleft me” However, inan earlier
Satement given to palice, Chris Wells gpparently said after McCoy cdmed down, McCoy dedlared that
he and Wells hed killed Frank.

6.  Thejudge took the arguments of counsd under advisement and decided nat to make aruling on
the mation & the time. Before Chris WS s tesimony, Wels renewed his objection that Chris Wels's
testimony should be exduded on the basis of nat faling under any hearsay exoeption. The court ruled as

folows

BY THE COURT: Wdl, thiscourt has done alot of reseerch. And, asy'dl know, we
listened to thetestimony of Victor McCoy during thelunch bresk. And dthoughthiscourt
isfirg to admit that Mr. McCoy’ stesimony was, for lack of abetter way of saying it, dl
over the page, it darted out he did it done, then he went to he admitted he gave that
datement. Repeatedly, sad, if hesadit, it mugt havebeentrue. Thenhedsotriedtosay,
a one point, thet he didn't redly remember the ddtalls. So, he'sredlly dl over the place
in histetimony.

Clearly, in the brief cross-examingtion done by the defense atorney, Mr. Mussdman, if
not directly, he cartainly implied that he gave that datement to the Court Smply to get a
ded from the State. So, | think that puts this squardy under 801(d)(1)(b), a prior
conggent Satement meade before the satement we' re refarring to, isone reeson thet it's
admissble

I’ve ds0 looked a theather, if infact the- - and 801 saysit'snot hearsay a dll. I'vedso
looked a the other cases concerning 803, asto hearsay exceptions, and | dsofind thet his
datementsfal under hearsay exoeption 803 (1) and 803 (2). It's my understanding thet
these are datements- - thiswasagatement made shortly after theincident. | havelooked
- - Mr. Musselman and | had adiscusson earlier about the time span. | don't know the
exat time gpan, but | know it's after leaving the scene, catching a ride with somebodly.



And, I'll hear from the witness, | bdlieve, the - - | don't know how many milesthet is

eght, ten milesfrom Moss Point. | think you said in between Moss Point and Gatier,

whichisseverd miles gpart, 0 you're not talking about along time gpan. And | can't find

any cazelaw thet saysthereisany particular imeinvolved. It sthe drcumdtances of the

datement. And I’'m not convinced thet because they were madeimmediady afterwards,

before he hed timefor any reflection, thet they are rdigble, bassd upon that, which would

fdl under 803(1) and fdl into, but thet' sdl the time the Court has hed to do the research.

So, I'm denying your mation in limineand I’m gaing to dlow the witnessto tedtify for the

Sete.
7. M.RE. 801(d)(2)(b) Satesin pertinent part:

(d) Statements Which Are Not Hear say. A datement isnot hearsay if: (1) Prior

Statement by Witness. The dedarant tetifies at the trid or hearing and is subject to

cross-examingtion concarning the datement, and the Satement is. . . (B) conggtent with

histestimony and is offered to rebut an express or implied charge againgt him of recent

fabrication or improper influence or mative
The prior condgtent satement of McCoy was properly admitted. McCoy, the declarant, admitted &t trid
thet the gatement which he gaveto police in accordance with his plea agreement was atrue Satement. In
that datement, he sad that he and Wd lswere together when McCorvey was murdered and thet they both
shot the wegpon used to commit the murder a thetime McCorvey wasshot. Hedso admitted thet Wells
waswith him a DariusVaxter' straller becausehecdled out to himfor hdp.  However, whileon the tand
M cCoy sated that hewasd onewhen hemurdered M cCorvey, when heshot Williamsand when hepigal-
whipped Vaxter.  Also during his testimony, McCoy stated on numerous occasions that he could not
remember what happened that night.  McCoy was not a cooperdtive witness which is evidenced by the
trid judge s gatement that “Mr. McCoy’ stestimony was, for lack of abetter way of saying it, dl over the
page, it Sarted out hedidit done, then hewent to headmitted he gavethat Satement. Repeetedly, McCoy
sad, if hesad it, it must have been true. Then he dso tried to say, a one point, that he didn't redly

remember the detals. So, he'sredly dl over the placein histestimony.”



8.  Thedatement madeby ChrisWdlsisconggent with McCoy’ swritten Satement and was offered
to rebut an express or implied charge againg McCoy for fabricating a previous Satement by later Sating
onthewitness gand that he was done when the crimestook place. A prior incondstent Satement may be
usad to rebut the testimony of a witness whose memary fails him to prevent “an unwilling witness from
seeking refugein alack of recollection.” Bush v. State, 667 So0.2d 26, 28 (Miss. 1996).
9.  Chris Wdls gated that McCoy said that he and Wells killed McCorvey and thet Wells hed left
McCoy a Vaxter's house Thisis congagent with McCoy's earlier written Satement that he and Wedls
were together on the night of January 27, 1996, and that they acted together to commit the crimes. For
these reasons, we find that the trid judge properly admitted the satement McCoy made to Chris Wels
into evidence.
110. Thedaemeatisdso admissblein under Rule803 (1) & (2) which dates
Thefqllwving are not exduded by the hearsay rule, eventhough thededarantisavailadle
asawitness
(1) Present Sense Impression. A datement describing or explaining an event or
condition made while the dedlarant was percaiving the event or condition or immediatdy
g;rgtgt.ed Utter ance. A datement rdaingtoadartling event or condition medewhile
the dedarant was under the ress of excitement caused by the event or condiition.
11. Thedatement medeto ChrisWelsby McCoy falsunder Rule 803(1) because McCoy explained
that he and Wdls had killed McCorvey to Chris Wels, the fird person he encountered  after leaving
Vaxter's traller. “To be admissble under this exception, the satement must be spontaneous. The
determinationof goontaneity "isaquestionfor thetrid judge, whase action should not be overturned unless
this Court would be judtified in conduding that under dl and any ressonable interpretation of thefacts, the
exdamationcould not have been spontaneous.”” Clark v. State, 693 S0.2d 927, 932 (Miss. 1997) (citing

Evansv. State, 547 S0.2d 38, 41 (Miss. 1989)).



f12.  Upon killing McCorvey, McCoy immediately drove in Vaxter's truck to Vaxter's home and
assaulted bath Williamsand Vaxter. After hisfight with \VVaxter, McCoy managed to run away and flagged
down acar. In the car on theway to Gautier, McCoy told Chris Wdlls about the murder. In a previous
datemant giventothepalice, ChrisWellssated that oncethey got around Gautier, McCoy camed down
enough to tdl him that he and Wéls hed killed McCorvey.

113.  SinceGautier and the Three Rivers Community in Jeckson County areonly severd milesgpart, we
agreewiththetria court thet itisinconsequentid whether the Satement “Me and Train donekilled Frank”
was made as soon asMcCoy entered the car or whether it was madein routeto Gautier. In ether evert,
not very much time passed between the time McCoy entered the car and his datement. Therefore, we
condude thet the Satement was sufficiently contemporaneous tofit within the exception and thet the trid
court did not err in admitting McCoy' s Satement into evidence under the M.R.E. 803(1).

14. Thedaement madeto Chris Wdls by McCoy is dso admissble as an excited utterance under
M.R.E. 803(2). McCoy made the gatement to ChrisWelswhile ill under thesressof dartling events.
“Therdiahility of an excited utterance is based onthe premisethat circumstances may placethe dedlarant
in such an excited Sate as to temporarily impede the cgpacity for reflection. This exception is broader in
soope than the * present senseimpresson’ exception in thet the Satement need only ‘ rdate tothetartling
event as opposed to ‘describing’ it.” Clark v. State, 693 So.2d at 932.

115.  When Chris and Byron Wdls picked McCoy up, he was running from the scene of acrimeto
evadethepolice. Surdy, hewasdlill under thedressof theincident. McCoy never had timeto cam down
after the murder. McCoy committed one violent attack and went on to Vaxter's home and committed
another.  Furthermore, Chris W Istetified that McCoy was exdted when they picked him up and that

he could hear it in McCoy’svoice. Additiondly, in an earlier gatement that ChrisWellshad medeto the



palice, he described McCoy as vishly upset when he got into the car. The statement made by McCoy
related to the event and was made within hours of it.  In addition, the Satement was made while he was
excited. Therefore thetrid court committed no error in admitting the Satement into evidence under the
excited utterance exception.

Jury Instructions
116. Wils argues that jury indructions S-7 and S-11 are Hornburger indructionson ading and
abetting and were condemned by the Supreme Court inMilano v. State, 790 So.2d 179, 184-85 (Miss.
2001).
117.  Jury Indruction S7 dates

The Court ingructs the jury that each person presant a the time, and consenting to and
encouraging the commisson of aaime, and knowingly, wilfully and fdonioudy doing any
act which is an dement of the crime, or immediatidy connected with it or leading to its
commisson, isasmuch aprindpd asif he hed, with his own hand, committed the whale
offense

Therefore, if you bdieve from the evidence, beyond a reasonable doult, that the
defendant, Dexter Tramayne Wedls was presant a the time of the murder of Willie
Sampson McCorvey, and consented and encouraged the commisson of thet crime, and
dd knowingly, wilfully, unlanfully, and fdonioudy do any act which is an dement of thet
crime, or immediatdy connected with thet crime, or leading to its commisson, then you
shdl find defendant, Dexter Tramayne Wels, guilty of the crime of murder.

118.  Jury Indruction S-11 dates

The Court ingructs the jury that each person presant a the time, and consanting to and
encouraging the commissonof acrime, or immediatdy connected with it or leeding to its
commission, isasmuch aprindpd asif he hed, with his awn hand, committed the whole
offense

Therefore, if you bdieve from the evidence, beyond a reasoneble doult, that the
defendant, Dexter Tramayne Wdls, was present a time of the aggravated assault of
CynthiaWilliams, and consented to and encouraged the commission of thet arime, and did
knowingly, wilfully, unlanfully, and fdonioudy do any act whichisan dement of thet arime,



or immediatdly connected with thet arime, or leeding to itscommission, then you shdll find
Oefendant, Dexter Tramayne Wdls, guilty of the crime of aggravated assaullt.

WiHdls objected to S-11 as duplicative of jury indruction S5, Wedls dso objected to S-7 and S11
because the court hed given S5, agenerd datement of the law on ading and abetting. The atorney for
WdIs mede the fallowing objection: “ Judge, for the record, we object to both. Theonly change- - it sa
different ingtruction and the only thing they added was ahdlf sentence, to obvioudy, to try and get it before
the jury three times, the same prindiple” Baoth indructions were given.

119. The State correctly assarted that Wellsdid not presarvethis issuefor the purposes of goped. The
falure of an offended party to properly object to ajury indruction bars the issue on gpped. Jones v.

State, 776 So.2d 643, 653 (Miss. 2000).

Itis. .. therule of this Court that no assgnment of error based on the giving of an
indruction to the jury will be conddered on gpped unless a gpecific objection was mede
to the indruction in the trid court gaing the particular ground or grounds for such
objection. However, in extreme cases, this Court may raise an objection to a jury
indruction in order to prevent manifest injudice
Watson v. State, 483 S0.2d 1326, 1329 (Miss 1986). “A generd objection [or one different from the
one argued on goped] to ajury indruction does not sufficeto presarvetheissuefor goped.” Wedlsmade
no spedific objection to jury ingructions S-7 and S-11 basad on the issues he has raised on gpped. For

this resson, thisissueiswaved. 1 d.

Recross-examination
120.  Atthecondusonof redirect examination of Officer Robert Mabens, aninvedtigator for the Jackson
County Sheriff’s Department, the following colloquy transpired:

BY MR. MUSSELMAN: Judge, | have one follow-up question.
By MR. MUSSELMAN (continuing):



121.
in order to rase the issue of gpoliation of evidence. Wels directs usto Hubbard v. State, 437 So.2d

430, 434 (Miss 1983), for the proposition thet recross- examination isalowed under Missssppi law and

Q. Mr. Lawrence wanted you to reed alittle but . | want you to reed - -
BY THECOURT:  Wataminute. Approach the bench.
(At the bench.)
BY THE COURT: We don't have recross
BY MR. LAWRENCE: I'd object.
BY MR. MUSSELMAN: Judge, we want to go into the next part, about her saying
something - -
BY THE COURT: Which pat?
BY MR LAWRENCE: | object, Judge.
BY MR. MUSSELMAN: Whereshe says, " I'mnat tryingtotdl youdl nogory. |1taold
thelady onthe 911 tape” | think | can get into thet.
BY THE COURT: We don't have recross
BY MR. MUSSELMAN: Okay, | want to put this on the record, though, Judge,
BY THE COURT: Go aheed.
BY MR. MUSSELMAN: Okay. 1'd proffer my recrass-examination to you thet | would
have officar Mabens go through the next couple of lines, after Mr. Lawrence had him stop
reeding, where she said, "If you get thet 911 tape, | told thelady,” and then hesad, "I'm
not trying to tdl you dl no gory."

Wils contendsthat thetrid court erred inrefusing to dlow himto recross-examinetheinvedtigator

that thetrid judges refusd was avidlation of his conditutiond rights

122.
be limited by the trid judge in his sound discretion.” 1d. "Denid of recross examingion is goproprite
wherethereisno dam of oversght and no reason gated why the mtter wasnot inquired into onthe cross-
examingion.” Wdlsdid not raseadam of overaght in hisobjection nor did he sate areason why hedid
not inquireinto to theissue during hisopportunity for cross-examination. | d. A review of therecordreved's

thet thetrid judgedlowed full cross-examination and if counsd did not take advantage of that opportunity,

WHls correctly assartsthat recross-examination isalowed. However, "recross examination may

the error should not be imputed to thetrid judge. For the reasons dated, thisissue ismeritless

Sufficiency of the Evidence
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123.  Widlsarguesthat thejury'sverdict convicting him of aggravated assault and murder wasnot based
onlegdly auffident evidence Wdlsassatsthat thereisno tetimony onany action by Welsthat will satisfy
the State s burden of proving beyond areasonable doubt thet W ls commiitted the dements of the crime
of aggravated assault. Well dso argues that the evidence againg him for the murder of McCorvey is
insuffident because the sole witness to the murder, McCoy, tedtified that he was done when the crime
occurred.  Wels maintains thet the only testimony which linked him to the murder was the hearsay
tesimony of ChrisWdls
24.  Whenreviewingthesuffidency of evidence* dl evidenceand inferences derived therefrom, tending
to support the verdict, must be accepted as true, while dl evidence favoring the defendant must be
disregarded.” Ballenger v. State, 667 So.2d 1242, 1252-53 (Miss. 1995). A jury verdict cannot be
reversed “unless it is found that no reasonable and farminded hypothetica juror could find beyond a
reasonable doulbt that the defendant was guilty.” 1d.
125. One who acts with othersin the commisson of a crime and aids and abetsis responghle asa
principd in the offense Bass v. State, 231 S0.2d 495, 496 (Miss. 1970). Miss. Code Ann § 97-3-7
(@@ & (b) (Rev. 2000) Sates

(2) A personisguilty of aggraveted assaullt if he (8) atemptsto cause seriousbodily injury

to another, or causes such injury purposaly, knowingly or recklesdy under drcumstances

meanifesing extreme indifference to the vaue of humen life; or (b) atempts to cause or

purposdy or knowingly causes bodily injury to another with a deadly wegpon or other

means likdy to produce degth or serious bodily harm;
Miss. Code Ann.§ 97-3-19(1) (a) & (b) (Rev. 2000) Sates:

(2) Thekilling of ahumean being without the authority of law by any meansor inany manner

shdl be murder in the fallowing cases (8) When done with ddiberate design to effect the

desth of the person killed, or of any humanbeing; (b) When donein thecommisson of an
act eminently dangerous to othersand evincing adepraved heart, regardliess of humenlife,
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dthough without any premeditated design to effect the degth of any particular individud;

126. McCoy pleaded guilty to murdering McCorvey, to shooting Williams and to pistal- whipping
Vaxter. McCoy dso admitted in his satement for his plea agreement thet Wdls shot a McCorvey and
thet he cdled to Wels to asss him while he was fighting with Vaxter & Vaxte’s home. Furthermore,
Chris Wellstedtified that McCoy stated thet heand WeIskilled McCorvey and thet Wellshed Ieft McCoy
a Vaxter' shome Additiondly, Williams tedtified that when McCoy cdled out, “ Tranhdp me Hdpme
Theygotme' They gotme” sheredlized that therewas someonewith McCoy. Shedtated that shequickly
ran to lock the door to cdl the police and she could see Train alk/aWels through the window as he tried
unsuccessully to enter thetraller. Additiondly, sheidentified Welsin court asthe man shesaw frominthe
window of thetraler on the night in question. She further tetified that Wells knocked the front light out
by the door and ran off when he heard her talking to the 911 operétor.

27.  Theevidencerevedstha Welsacted with McCoy in the commisson of the crimes of aggravated
assault againg Williams and the murder of McCorvey. The jury isthe finder of facts and its duty isto
wegh the credibility and veradity of each witness Groseclose v. State, 440 So.2d 297, 300 (Miss.
1983). Thejury aso hed the opportunity to observe the demeanor of thewitnesses. Upon hearing all of
the tesimony, the jury convicted Wells of aggravated assault and murder. The evidence is sufficent thet
areasonablefar-mindedjuror could havefound Wdlsguilty; therefore, no reversbleerror wascommitted.

Sentencing

128. Widlsarguestha Miss. Code Ann. §47-5-139(1)(a) isuncondtitutiond becauseit makesan age-
basad digtinctionwhich lengthensacrimind sentence Smply because of theage of theinmate. Miss Code

Ann. 8 47-5-139(1)(a) (Rev. 2000) statesin pertinent part:
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(1) Aninmate shdl not be digible for the earned time dlowance if: (8) The inméate was
sentenced to life imprisonment; but an inmae, exogpt an inmate sentenced to life
imprisonment for capitd murder, who has reeched the age of sixty-five (65) or older and
who has sarved a |eedt fifteen (15) years may petition the sentencing court for conditional
release;
Wils furthers contends that it is improper for the court to impose a harsher sentence for a like arime
conditioned on the age of the offender.
129. Widlsnever rased thisargument in the trid court or in hismation for INOV or in the dterndive
anew trid. This Court continues to adhereto the rule that when aparty failsto raise acondtitutiond issue
inthe trid court, thet issue will not be decided on goped. Colburn v. State, 431 So.2d 1111, 1114
(Miss 1983). “Only matters of jurisdiction may be raised for thefirg time on goped.” 1d. Becausethis

Issue was not preserved for the purposes of gpped, it isaso waved.

CONCLUSION

130.  Wehddthat dl issuesin this metter are without merit or are procedurdly barred, and we affirm
thetrid court'sjudgmen.

1831.  COUNT I: CONVICTION OF AGGRAVATED ASSAULT AND SENTENCE OF
(200 YEARS IN THE CUSTODY OF THE MISSISSPPI DEPARTMENT OF
CORRECTIONS, AFFIRMED COUNT II: CONVICTION OF MURDER AND
SENTENCE OF LIFE IMPRISONMENT IN THE CUSTODY OF THE MISSISSIPPI
DEPARTMENT OF CORRECTIONS, AFFIRMED. SENTENCES SHALL RUN
CONCURRENTLY.

PITTMAN, CJ., McRAE AND SMITH, P.JJ., WALLER, COBB, DIAZ, EASLEY
AND CARLSON, JJ., CONCUR.
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