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1. MelissaJ. Harrell apped sfrom adecison of the Circuit Court of the First Judicid Didtrict of Hinds
County, which affirmed in part and reversed in part the decison of the Workers Compensation
Commission. Harrdll arguesthat the circuit court erred in affirming the Commission's decison that Harrell
faled to prove by a preponderance of the evidence that her intertitid cystitis was caused or contributed
to by awork-related injury. Theemployer and carrier have cross-gpped ed, and arguethat thecircuit court
erred in reverang the Commisson's decison that Harrdll faled to prove that a right shoulder injury was
work-related.

92. Wefindthat substantia evidence supported the decision of the Commission. Therefore, wereverse
that portion of the circuit court's decison reverang the decison of the Commisson. We reindate the
decison of the Commission.

FACTS

113. Méissa J. Harrell fell a work on June 6, 1994. The employer paid Harrell temporary tota
disability benefitscovering interva sfrom June 9, 1994 to October 20,1997, and permanent partia disability
benefitsfrom October 21, 1997 until September 20, 1999. On February 18, 1998, Harrdll filed apetition
to controvert, claming that she had sustained work-related injuries to her lower back and right shoulder,
and that the lower back injury caused aurologica condition cdled interdiitid cydtitis. The employer and

carrier admitted the compensability of the back injury, but denied the compensability of the other injuries.

14. After a hearing, the adminigtrative law judge found that Harrell had failed to prove by a
preponderance of the evidence that her compensable back injury caused or contributed to the interdtitial
cyditis. The judge further found that Harrell had failed to prove that the right shoulder injury was work-

related. The judge awarded Harrdll permanent partid disability benefits for the back injury in the amount



of $29.28 for 450 weeks from October 6, 1997, the date of maximum medica improvement, with credit
dlowed for amounts previoudy paid. The judge dso ordered the employer and carrier to pay for any
medica services and supplies reasonably required to treat the back injury.
15. Hard| appeded to the Workers Compensation Commission. The Commission affirmed the
opinion of the adminigrative law judge. Harrdl gppeded to the circuit court. The circuit court ruled that
there was subgtantia evidenceto support the Commission'sfinding that Harrell had failed to prove that the
interdtitid cystitiswas compensable. The court ruled that there was not substantia evidence to support the
Commission's decison that Harrell did not sustain a compensable right shoulder injury.

STANDARD OF REVIEW
T6. This Court applies the same standard of review as the circuit court. State Tax Comm'n v.
Vicksburg Terminal, Inc., 592 So. 2d 959, 961 (Miss. 1991). This Court will affirm the findings and
order of the Commissionif they are supported by substantial evidence. Vancev. Twin River Homes, Inc.,
641 So. 2d 1176, 1180 (Miss. 1994). We will reverse only when the Commisson's findings and order
are clearly erroneous and contrary to the overwhelming weight of theevidence. 1d. If thereis subgtantid
evidence to support the Commisson's decison, the Commisson must be affirmed "even though the
evidence would convince this Court otherwise, were we the fact finder." Fought v. Suart C. Irby Co.,
523 So. 2d 314, 317 (Miss. 1988).

LAW AND ANALYSIS

|. DID THE CIRCUIT COURT ERR IN AFFIRMING THE FINDING OF THE COMMISSION
THATHARRELL FAILED TOPROVEBY A PREPONDERANCEOFTHEEVIDENCETHAT HER

COMPENSABLE BACK INJURY CAUSED OR CONTRIBUTED TO THE INTERSTITIAL
CYSTITIS?



q7. To establish entitlement to benefits under the workers compensation scheme, the clamant bears
the burden of proving by a preponderance of the evidence each ement of the claim of disability. Hedge
v. Leggett & Platt, Inc., 641 So. 2d 9, 12 (Miss. 1994). Thedementsare: (1) an accidentd injury, (2)
arisng out of and in the course of employment, and (3) a causd connection between the injury and the
clamed disgbility. 1d. A pre-exiging condition is not aways abar to recovery for adisability. Rather, if
the employment aggravated, accelerated, or combined with the pre-existing condition to produce the
disghility, the disability arose out of the employment and the clamant is entitled to compensation for the
dissbility. Id. at 13.

T8. The adminigrative law judge found that the medical testimony failed to rdate Harrdl's intertitid
cyditis to her compensable back injury to a reasonable degree of medical certainty, and concluded that
Harrell had not proven acausal connection between the compensable back injury and theinterdtitid cyditis.
Harrel arguesthis finding was error. We review the evidence before the administrative law judge and the
opinion of the adminigtrative law judge that was affirmed by the Commisson.

T9. Harrell testified that shewashired by Capitol Cablevisonin 1984, when she wastwenty-four years
old. Harrell worked asatelemarketing and sdesrepresentative. Her dutiesincluded handling the concerns
of cusomerswho cameto the office, including billing issues, scheduling pay-per-view events, and checking
converter boxes, remotes, and cabling. In 1992, she was assigned the additiona duty of taking payments
from customers. On June 6, 1994, Harrell was carrying company mail to Building C. Asshewaked up
aramp that led to Building C, her foot caught ameat and she fell forward. She landed with her right palm
down on the ramp and her right elbow in her somach. Harrell testified that sheimmediately reported the
fdl to her employer and a Report of Injury B-3 form wasfilled out indicating that sheinjured her back and

right shoulder.



110.  Harrdl went back to work two days after thefal. She continued working at Capitol Cablevision
until November 1994, when she wasterminated because she had exhausted her leavefor the year and was
requesting further leave to have an emergency hysterectomy. In August 1995, Harrdll began working at
Truvison/Wireless One as a corporate telesales and telemarketing supervisor. She was terminated on
August 6, 1996, due to a corporate merger. Harrell testified that she has been unemployed since leaving
Truvison/Wireess One.

11. InMarch, 1996, while employed with Truvison/Wirdess One, Harrdll began experiencing severe
weakness and pain in the pelvic region. She made an appointment with her gynecologist, Dr. Darden
North. Dr. North discovered blood in Harrell's urine. Harrell was aready scheduled to have a
gynecologica procedure called a right oophorectomy, and Dr. North invited a urologist, Dr. Charles
Secrest, to examine Harrdll's bladder while she was under general anesthesia. After the procedure, Dr.
Secrest diagnosed Harrell with a bladder disorder called interdtitia cydtitis. Harrell began seeing Dr.
Secrest and Dr. John Aldridge, both of the Mississppi Urology Clinic, for treatment for the disorder.
112. Hardl tetified about her symptoms from interdtitid cydtitis. Harrell stated that she experiences
severdy frequent urination, usudly urinating forty to seventy times within one hour and ahdf. She sated
that on an amost daily basis her bladder goes into spasm and will not release urine, forcing her to use a
catheter in order to void. Harrdl tedtified that she "lives in pain,” and that her pain rgpidly fluctuates in
sveity. She gtated that sheis unable to do housework, attend ajob, or Sit or stand for any period of time
without excruciaing pain. She stated that her urologists have not released her to return to work.

113.  On cross-examination, Harrell testified about two prior back surgeries resulting from non-work-
related injuries. In 1989, Harrdl initidly injured her back when she bent over to pick up alaundry basket.

In 1991, Harrell experienced back pain and, on April 17, 1991, Dr. Bernard Patrick performed surgery



for abulging and protruding disk at theright L5-S1 levd. In October 1991, while seven months pregnant,
Harrell returned to Dr. Patrick complaining of back pain. Harrdll reinjured her back in January 1994, while
bending over to lift her child. On February 8, 1994, Dr. Patrick performed a second back surgery at the
same location. Harrdll returned to work after the surgery on May 2, 1994, approximately one month
before her fall. Shetedtified that after she returned to work and before her fal, shewas"doing quite wdl"
and was able to do her job.

14. The adminigrative law judge admitted Harrell's extensve medica records. The records of Dr.
Bernard Patrick indicatethat Harrell injured her back in 1989 while bending over to pick up awastebasket,
and that she subsequently experienced occasional back pain. In February 1991, Harrdll had an acute
episode of back pain that caused her absence from work for two weeks. In April 1991, Harrell had a
severe acute attack with right leg radiation that resulted in her first surgery. During the surgery, Dr. Patrick
removed a centrdly extruded disc a the right L5-S1 level and explored the L4-5 level and found it to be
normal. Harrell was released to return to work on March 1, 1992.

115.  Harrdl did wel until January 28, 1994, when she returned to Dr. Patrick complaining that when
she bent over to lift her child, her back "popped” and she experienced burning pain radiating from the
sacrumto theneck. An MRI showed arecurrent disc rupture at the Site of the prior surgery, and asecond
surgery was performed on February 8, 1994, to remove arecurrent extruded disc fragment. Harrell was
released following this surgery, but from February 26, 1994 to March 4, 1994, she was rehospitaized due
to lower back and bilaterd leg pain. Harrell returned to Dr. Patrick on May 20, 1994, complaining of low
back pain. Dr. Patrick prescribed Xanax and recommended that Harrell continue to wear afull corset for

at least another month.



116. Therecords of the MEA Medicd Clinic indicate that Harrell sought treatment for low back pain
on severa occasonsin June 1994, and that she attributed the pain to her recent fal at work. Harrell again
saw Dr. Patrick approximately two months after the fal a work. Harrdl complained that, since the fdll,
she had suffered worsening low back pain and increasing low back spasm, with spasms extending fromthe
low back to the neck. Dr. Patrick recommended physica therapy. Twenty days later, Harrdll returned
and reported that she was worse with physica therapy. Dr. Patrick ordered amyelogram, isotope bone
scan, and post-myelogram CT, which were dl norma. On January 10, 1995, Dr. Patrick indicated that
he believed Harrell could perform secretaria work but should be restricted from stooping, bending, or
heavy lifting. On May 2, 1995, Harrdll returned, again complaining of low back pain, but Dr. Patrick was
unable to explain the perssting chronic nature of the pain and referred Harrell to Dr. Russdll Blaylock.
17. The medica records of Dr. Blaylock reved that he saw Harrell once, on May 9, 1995. Harrdll
reported her prior back surgeriesand thefdl a work. Dr. Blaylock performed aneurologica examination
and recommended a right sacroiliac joint injection. Dr. Blaylock aso performed a lumbar MRI that
reveded mild degenerative and post-operative changes a theright L5-S1 level.

918. The medicd records of Dr. William Thompson indicate that he saw Harrell at the referra of Dr.
Petrick on May 23, 1995. Harrell complained of increasing lower back and radiating right leg pain. Dr.
Thompson diagnosed her as having a post-laminectomy status of continued back and leg pain, and
recommended atrid of epidurd steroid injections.

119.  The medicd records of Dr. Rand Voorhies at the Oschner Clinic indicate that Harrell saw Dir.
Voorhies severd times between May and October of 1996. Harrell told Dr. VVoorhies that she had been
diagnosed with interdtitia cydtitis. She complained of back pain and loss of bladder and bowel control.

An MRI of the lumbar spine indicated degenerative disc disease at L4-5 and L5-S1, and possible scar



tissueat L5-S1. Dr. Voorhies referred Harrell to Dr. Charles Aprill, who opined that the L4-5 disc was
abnormal. Dr. Voorhies thought there was a possibility that Harrell would benefit from further surgery in
the form of alumbar fuson. He dso referred Harrell to the Colon & Recta Department for diagnods of
her bladder and bowe problems. However, on October 29, 1996, a conflict arose between Harrell and
the physiciansat Oschner and Dr. V oorhiesrecommended that Harrdll betransferred back to apractitioner
in the Jackson area.

920. Themedica records of Dr. David Callipp reflect that Dr. Collipp saw Harrdll on April 30, 1997,
on referrd from Dr. Lon Alexander, whose records were not introduced into evidence. Harrell reported
thefal at work, her prior surgeries, and her diagnosis of interdtitia cytitis. She dso reported headaches
coinciding with neck pain. Dr. Collipp diagnosed lumbar and cervical strains, and aso recommended that
Dr. Secrest perform urodynamicsfor the bladder condition. Additionally, Dr. Collipp ordered afunctiona
capecity evauation (FCE) for Harrdl's chronic low back pain.

921. The FCE was performed on October 2, 1997. The FCE report stated that Harrell complained of
low back pain and shoulder pain radiating up her neck and between her shoulder blades. The FCE report
noted that Harrell was "completely sdlf-limited by complaints of pain," such thet the evauation team was
unable to observe sgns of physiologica maximums. The report stated that on Wadddl's testing, Harrell
scored apostive three out of five, which is congstent with symptom magnification. The report concluded
that it was difficult to evduate Harrell due to her focus on the pain, and that there was pain amplification
and symptom exaggeration. The FCE report recommended that Harrell berel eased to work at asedentary
light leve.

722.  After reviewing the FCE, Dr. Collipp assessed Harrell relative to the June 6, 1994 injury, and

assigned a date of maximum medica recovery of October 6, 1997. He assigned a 12% permanent



physca impairment rating to the body as a whole due to Harrdl's pre-existing back injuries, and an
additiona 5% permanent physica impairment rating due to the work-related injury. On October 6, 1997,

Dr. Callipp opined that Harrell could return to work at a sedentary light leve.

923.  Dr. Robert McGuire performed an independent medica examination of Harrell on February 8,

1999, a the request of the adminidtrative law judge. Harrel told Dr. McGuire about the fal and dleged

that sheinjured her back and right shoulder. Dr. McGuire reviewed the records of the other doctors. Dr.

McGuire opined that Harrdll was sill having afair amount of back pain and that asurgicd fusion would not

dter the stuation significantly. He stated that he had no problems relating the fdl as an aggravator of her

pre-existing back condition. Dr. McGuire offered to defer the causation of the bladder problemsto Drs.

Secrest and Aldridge.

924.  Thedepogtion of Dr. Charles Secrest was admitted. Dr. Secrest testified that heisboard certified
in urology. Dr. Secrest stated that he first saw Harrell on March 14, 1996, when he performed a
cystoscopy, a procedure to look into the bladder with ascope. He found alimited bladder capacity. He
noted that the lining of the bladder was cracked and bleeding, which is conggtent with interdiitid cyditis.

Dr. Secrest defined interdtitid cystitisas"apainful bladder condition of undetermined cause’ that presents
with symptoms such as pelvic pan, urinary frequency, and urinary retention. He stated that it is a benign

disease, but it is chronic and can wax and wane over aperiod of time. He again stated that there is no

known cause for the condition.

125.  OnApril 3, 1996, Dr. Secrest performed a bladder washing to rule out cancer. The procedure
confirmed his impression of interdtitid cyditis. On May 13, 1997, he performed videourodynamics, a

functiond test of the bladder analogous to an EKG. The test showed pelvic floor spadticity, which



confirmed interdtitia cydtitis, and ruled out aneurogenic bladder! as the cause of Harrell's symptoms. Dr.
Secrest Sated that, given Harrdl's prior back injuries, anything related to her back could possibly havean
impact on her developing interdtitial cyditis He stated it would be impossible for him to say which event
or culmination of events may have led to the disorder. Dr. Secrest stated that he thought the interdtitial
cydtitiswas rdated in some way to nerve damage, but that he had no way of knowing which of Harrell's
injuries or surgeries could have caused it. He stated that it was feasible that scar tissue from the first or
second surgeries contributed to the disorder.

926.  Thedepostion of Dr. John Aldridge wasadmitted. Dr. Aldridge tetified that he evaluated Harrell
on July 16, 1996, at the request of Dr. Secrest. Dr. Aldridge stated that Harrell complained of bladder
discomfort, frequent urination, and pain with intercourse. Dr. Aldridge opined that Harrdll's urologica
problem was neurogenic and could have been related to her lower back problems. However, he was
unable to opine as to which of the back surgeries or injuries caused or contributed to any neurogenic
bladder disorder or interdtitid cydtitisthat Harrdl may have. Dr. Aldridgetestified that he could not relate
Harrel's bladder condition to the work-related back injury or to the surgeries to a reasonable degree of
medica certainty. He stated that the condition could be related to scar tissue from one of the surgeries.
927.  The depodtion of Dr. Jackson Fowler was admitted. Dr. Fowler testified that he is the Chief of
the Divison of Urology a University Medical Center. Dr. Fowler stated that he saw Harrell once, on
September 27, 1999. He reviewed her prior medicd records, but due to her extensive records did not
perform aphysica evaduation. Dr. Fowler'sevauation focused on Harrdll'surological complaints. Harrell

reported urinary frequency and urgency, a sensationof incomplete bladder emptying, and discomfort with

LIn his deposition, Dr. Jackson Fowler stated that "neurogenic bladder dysfunction” refers "to
anumber of disorders where for one reason or another the nerves that make the bladder work don't
work correctly."

10



intercourse. Dr. Fowler'sreport stated that her symptoms and the cystoscopic findings are consistent with
her diagnosis of interdtitia cydtitis He stated that after reviewing her records, he concluded she did not
have neurogenic bladder dysfunction.

928.  Dr. Fowler opined that there was no conclusive reason to believe the work-related back injury led
to the urological disorder. He cited three consderations informing his concluson. Firgtly, he was not
aware of any convincing evidence that back or neurologic disorders produceinterditia cytitis. Secondly,

there was an dmost two year delay between the fdl and the onset of symptoms. Thirdly, Harrdll had a
history of back problems preceding the fal, making it difficult to implicate the fdl as the cause of the
disorder. He stated that his opinion was based on a reasonable degree of medica certainty.

929. Based on the above evidence, the adminigrative law judge concluded that Harrdll had failed to
prove by apreponderance of the evidence that her work-related back injury caused or contributed to her
interditid cydtitis The Commisson affirmed this decison. We find the Commisson's decison was
supported by substantid evidence. Drs. Secrest and Aldridge, Harrdl's treating urologidts, testified that
the cause of interdtitid cydtitisis unknown. Both urologists testified that back injuries could have been a
factor in the development of Harrell's bladder condition. However, both urologists were unable to state
to areasonable degree of medica certainty that the work-related back injury of June 6, 1994, rather than
Harrdl's previous surgeries, or some other eement, caused or contributed to the interdtitia cydtitis.

Additiondly, symptoms of the bladder disorder did not manifest until two years after the work-related
injury.

130.  Harrdl arguesthat the adminidrative law judge erroneoudy relied on Dr. Fowler's statement that
back injuries have not been linked to interdtitial cydtitis, and that Drs. Secrest and Aldridge testified about

new medicd literature establishing apossiblelink between back injuriesand interdtitid cydtitis. Theopinion

11



of the adminidtrative law judge does not rely on Dr. Fowler's satement, but rather on the inability of any
expert, including Harrdll's treating physcians, to state that there was anything more than a possibility that
the work-related injury caused or contributed to the interstitia cydtitis. It iswell-established that recovery
under the worker's compensation scheme must rest upon reasonable probabilities, not upon mere
possihilities. Burnley Shirt Corp. v. Smmons, 204 So. 2d 451, 454 (Miss. 1967).

131. Hardl further arguesthat her caseisandogousto Sharpe v. Choctaw Electronics, 767 So. 2d
1002 (Miss. 2000). In Shar pe, the claimant was exposed to chemicd irritantsin thework environment and
developed respiratory problems. Id. at (1 13). Sharpe had no pre-existing pulmonary problems, and had
not been exposed to chemicd irritants prior to employment with Choctaw. 1d. at (14). It wasestablished
that the mgority of the chemicas to which Sharpe was exposed are known to cause pulmonary distress.
Id. at (16). Expertstestified that it was possible that the condition and the conditions of employment were
related. 1d. at (1114, 17). No expert could testify to any other potentid cause of Sharpe's condition. 1d.
at (1Y 14-17). The Commission found that Sharpe had failed to prove acompensableinjury. Id. at (19).
132.  The supreme court reversed the Commission, stating that "[t]he connections between Sharpe's
work environment and hishedth are smply too numerousto be purdly coincidentd.” 1d. at (120). Though
no expert dated to a reasonable degree of medica certainty that Sharpe's condition resulted from his
exposure to toxic chemicas at work, the court concluded that Sharpe had proven that his injury was
causdly linked to hisemployment. 1d. a (1 18). The court based its concluson on findings thet " Sharpe
(1) suffered no pulmonary problems prior to his employment at Choctaw; (2) has demondirated the
presence of alung alment and/or shortness of breath; (3) has been exposed to substances at Choctaw
which cause pulmonary distress; and (4) has been advised by every expert to avoid exposure to chemical

irritants for fear of aggravation of the condition.” 1d.

12



133.  Harrdl arguesthat she proved that her interdtitiad cytitisis causaly connected to her work-related
injury because she showed that she hasaurologicd problem, and that she suffered no urologica problems
prior to her employment with Capitol Cablevison. While these facts pardld Sharpe, Harrel faled to
prove that awork-related fall could be aprobable cause of interdtitial cydtitis. In the instant case, none of
the physicians was able to establish anything more thanaspeculative link between afdl resulting in aback
injury and interdtitiad cyditis, or between afdl aggravating prior back injuriesand interdtitid cydtitis. Unlike
the established link between the types of chemicasat Choctaw and development of respiratory problems,
interdtitid cydtitisis, definitively, adisorder of unknown etiology. The Commission'sconclusonthat Harrell
falled to prove by a preponderance of the evidence that her bladder condition was caused or contributed
to by her work-related injury was supported by substantid evidence.

[1. DID THE CIRCUIT COURT ERR IN REVERSING THE DECISION OF THE COMMISSION
THATHARRELL FAILED TOPROVEBY A PREPONDERANCEOFTHEEVIDENCETHAT HER
RIGHT SHOULDER INJURY WAS WORK-RELATED?

134. This issue has been raised on cross-agppea by Time Warner/Capitol Cablevison. The
adminigrative law judge concluded that Harrdll failed to prove by a preponderance of the evidence that
she had sustained an injury to her right shoulder during her fdl a work on June 6, 1994. Thejudge based
his conclusion on the fact that there was no documentation of a problem with the Harrdl's right shoulder
until the FCE on October 1, 1997. Thecircuit court reversed, finding that the decision was not supported
by subgtantia evidence.

135.  Wereview the record pertaining to Harrdl's shoulder injury. At the hearing, Harrdll stated that
after her fal, aReport of Injury B-3 form was completed indicating ashoulder injury. Harrdll testified that

she reported ashoulder injury from thefal to "every doctor she saw," and specified Drs. Patrick, Blaylock,
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Collipp, McGuire, and the doctor a the MEA Clinic. She stated that she had suffered no intervening
events affecting her shoulder snce thefdll.

1136.  The record contains no B-3 form. Harrel's medica records show that two days after the fall,
Harrdl visted the MEA Medicd Clinic, seeking treatment for a back injury. The clinic's records do not
mentionashoulder injury. In August 1994, Harrell saw Dr. Patrick regarding thework-related back injury,
but Dr. Patrick’s records do not mention a shoulder injury. Likewise, Drs. Blaylock, Thompson and
Voorhiesdid not note any shoulder problem. The 1997 FCE notes shoulder pain. On February 8, 1999,
during the examination by Dr. McGuire, Harrdl| atributed a progressve right shoulder injury to the fall.
Dr. McGuire checked the shoulder and found a possible rotator cuff tear. He opined that the condition
could have been caused by that type of fal, and recommended that Harrell see a shoulder specidist.
137.  Harrdl had the burden to prove beyond specul ation and conjecturethat she sustained the shoulder
injury in the course and scope of her employment. Coleman v. Chattanooga Container Corp., 377 So.
2d 606, 608 (Miss. 1979) (quoting FlintkoteCo. v. Jackson, 192 So. 2d 395, 397 (Miss. 1966)). The
record reveds no documentation of any shoulder problem until the 1997 FCE, gpproximatdly three years
after Harrdl'sfdl a work. Harrell'sown unsubstanti ated testimony wasthe primary evidence of ashoulder
injury sugtained inthefal. Dr. McGuire's opinion that the fall could have caused the shoulder injury was
formed five years after thefdl, and isnot of such sgnificance that the adminidrative law judge was bound
to conclude that Harrell carried the burden of proof. Hudson v. Keystone Seneca Wire Cloth Co., 482
So. 2d 226, 227-28 (Miss. 1986). We find that the decison of the administrative law judge, as affirmed
by the Commission, was supported by substantial evidence.

188. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT
OF HINDS COUNTY IS AFFIRMED ON DIRECT APPEAL AND REVERSED AND
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RENDERED ON CROSS-APPEAL. COSTS OF THISAPPEAL ARE ASSESSED TO THE
APPELLANT/CROSS-APPELLEE.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND GRIFFIS, JJ., CONCUR.
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