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SOUTHWICK, J., FOR THE COURT:

1. Patrick Lippincott brought suit againgt the Missssppi Bureau of Narcotics for injuries suffered
while assging in an undercover drug buy. Summary judgment was granted to the Bureau. On gpped,
Lippincott argues that disputes of materid fact remain on hiscdams. We affirm.

FACTS



92. Infurtherance of undercover operations of the Mississippi Bureau of Narcotics, Patrick Lippincott
purchased narcotics from street dedlers and then assisted in resulting prosecutions. Before becoming so
engaged, Lippincott and the Bureau entered into a written agreement.
113. OnMarch 16, 1999, Lippincott was accompanied by Agent Devon'Y ounger in order to purchase
drugs. During the course of one such buy, the deder displayed afirearm. Agent Y ounger produced his
weapon and the two exchanged shots. Lippincott, caught in the crossfire, was wounded in the upper |eft
am. He suffered nerve damage.
14. Lippincott filed suit againgt the Bureau on March 7, 2000, aleging a breach of contract and
negligence. Specificdly, he damed that the Bureau was negligent in placing a poorly trained agent in the
vehide with him, who negligently derted the neighborhood to the police presence, and who thereby placed
himin unreasonable danger. Thiswasdleged to have been abreach of the Bureau sduty to provideasafe
work environment. The Bureau's motion for summary judgment was granted. The trid court found no
contract term which had been breached, and the Bureau was shielded from liability by the discretionary
function exemption of the Missssippi Tort Clams Act.
DISCUSSION

1. Contract claim
5. Lippincott argues that his written agreement with the Bureau contained two implied dauses (1)
to act pursuant to the implied duty of good faith and fair dedling; and (2) to provide a safe work
environment. He contends that the Bureau' s negligence breached these implied terms. That, in turn, was
abreach of the contract itsdlf. The dissent spesks of an issue of fact of whether an ora contract existed.
We do not find the pleadings, briefs or record present that issue. Instead, the matter raised for resolution

concerns implied termsin awritten contract.



T6. On apped, neither party disputes that a written agreement exists. There is a dispute about the
effect of the agreement. The agreement itself states that only written terms between the parties are
enforceable except for Lippincott’s right to receive payments. Centrd to this issue is the question of
whether any implied terms to this apparently complete agreement exist.
17. Missssippi statutorily implies the duty of good faith and fair dedling into contracts affected by the
UniformCommercial Code. Miss. Code Ann. 8 75-1-203 (Rev. 2002). Certain other kinds of contracts
have been found to have such a covenant, such as insurance contracts. Hartford Accident and Indem.
Co. v. Foster, 528 So. 2d 255, 281 (Miss. 1988). Occasiondly it has been stated that all contracts
contain the covenant. UHS-Qualicare v. Gulf Coast Community Hospital, 525 So. 2d 746, 757 n. 8
(Miss. 1987). The Supreme Court hasreceded from that view, though. For example, thisimplied duty has
been said not to gpply to employment contracts. Hartlev. Packard Electric, 626 So. 2d 106, 110 (Miss.
1993). In Hartle, the court may only have been addressng the question of whether an implied duty was
relevant to wrongful discharge. To require good faith in the discharge of an at-will employee would
essentidly reped the at-will doctrine. An explanation of that problem was later made by the Supreme
Court.
There are numerous Mississippi contract cases that state that all contracts contain an
implied duty of good faith and fair dedling, but this Court has never recognized a cause of
actionbased on such aduty arising from an employment at-will relationship. ThisCourt has
specificaly hdd that at-will employment relationships are not governed by a covenant of
good faith and fair dedling which givesrise to a cause of action for wrongful termination.
Young v. North Mississippi Medical Center, 783 So. 2d 661, 663 (Miss. 2001).
118. We do not further examine Hartle or whether Lippincott was an employee or an independent

contractor. That is because even presuming a good faith duty is applicable to the Lippincott-Bureau

agreement, we cannot find that the duty was breached. "The breach of good faith isbad faith characterized



by some conduct which violates sandards of decency, fairnessor reasonableness.” Cenac v. Murry, 609
So. 2d 1257, 1272 (Miss. 1992). Bad faith, in turn, requires a showing of more than bad judgment or
negligence; rather, "bad faith” implies some conscious wrongdoing " because of dishonest purpose or mord
obliquity.” Bailey v. Bailey, 724 So. 2d 335, 338 (Miss. 1998). Where Lippincott falson thisclam is
in the absence of any evidence of bad faith.

T9. Each factud dlegation made by Lippincott to support his clam of breach of contract amountsto
mere negligence. He does not claim the Bureau acted with "dishonest purpose or mora obliquity,” or any
vaiaionthereof. Rather, he clamsthe agency made aseries of bad choices. Thisisinsufficient onitsface
to condtitute a breach of an implied covenant of good faith and fair deding.

910.  In addition, we imply into contracts only those terms as may be expected to fulfill the parties
reasonable expectations. UHS-Qualicare, 525 So. 2d at 755. Lippincott states repestedly that the
display of weapons during drug buys was common and even noted that acting as a confidentia informant
was work which routingly placed him in morta danger. Having acknowledged the danger of the work that
he undertook to perform, Lippincott's claim that he had a reasonable expectation of a safe work
environment isuntenable. Such an environment cannot be made safe. It istruethat Lippincott’ sarguments
could be recast as being that this workplace was more dangerous than it should have been. Y et that just
places us back under an argument that the Bureau was negligent. That gill does not show a violation of
agood faith obligation.

11.  HAndly, eachinstance of negligence cited by Lippincott isatort. Indeed, the claim of breach of the
covenant of good faith itself asserts a tort, one flowing from tortious breach of contract. Braidfoot v.

William Carey College, 793 So. 2d 642, 651 (Miss. Ct. App. 2000). Without the requisite showing of



some form of bad faith, thetorts Lippincott aleges cannot violate theimplied covenant. Their consideration
properly belongs under the tort analys's, to which we now turn.

2. Tortclaim
12. TheMissssppi Tort ClamsAct isalimited waver of governmenta immunity from civil tort suits.
Miss. Code Ann. 8 11-46-5(1) (Rev. 2002). Partia immunity is retained, such as for governmental
employeeswho are performing adiscretionary function. Miss. Code Ann. 8§ 11-46-9(d) (Rev. 2002). The
Supreme Court has not alowed "discretionary function” to override adifferent and tautol ogical exemption
that no ligbility for negligence exids for the acts "of an employee of a governmentd entity exercisng
ordinary careinreliance upon, or in the execution or performance of, or inthefailureto execute or perform,
a statute, ordinance or regulation . . . ." Miss. Code Ann. 8§ 11-46-9(b). That would mean that the
immunity to a negligence suit provided under section 11-46-9(b) would apply only when there is no
negligence, i.e, when"ordinary care” isexercised. See Brewer v. Burdette, 768 So. 2d 920, 923 (Miss.
2000); Robert F. Wdker, Cmt., “Missssppi Torts Clams Act: Is Discretionary Immunity Usdess?,” 71
Miss. L. J. 695, 704-10 (2001). It is not necessary to resolve these issues to determine the outcome of
this case.
113. Thetrid court's reliance on the discretionary function exemption was understandable. It wasthe
only one argued a the hearing on the motion for summary judgment. It was not, however, the only one
advanced in the pleadings. The Bureau aso raised this exemption:

A governmentd entity and its employees . . . shdl not beliablefor any dam arisng out of

any act or omission of an employee of agovernmenta entity engaged in the performance

or execution of duties or activities reating to police or fire protection unlessthe employee

acted in reckless disregard of the safety and well-being of any person not engaged in
crimind activity a the time theinjury occurred.



Miss. Code Ann. 8 11-46-9(c) (Rev. 2002). Reckless disregard has been defined under thisexemption
as willful or wanton conduct, i.e., a wrongful act that is knowing and intentional. Turner v. City of
Ruleville, 735 So. 2d 226, 230 (Miss. 1999). Thisisamuch higher bar for the plaintiff to meet than mere
negligence.

114. Havingadedicated exemptionwith ahigher standard protectslaw enforcement from lawsuitswhich
arise out of the performance of their duties. Maldonado v. Kelly, 768 So. 2d 906, 909 (Miss. 2000).
Law enforcement and firefighters occupy important and unusud positions in the universe of sate actors.
Because they are far more likdly to face dangerous Stuations, they are dso far more likely to face clams
of lighility. 1d. Public policy asexpressedin theimmunity provison indicatesthe legidature sdecison that
such personnd are immune from negligence actions. They areto be held civilly accountable only for those
acts amounting to recklessness as has been defined specificaly under this exemption. 1d. A legiddive
choice has been made that law enforcement officers need not prove that they first cooly consdered dl
areas of possble negligence before responding. That this might cause more harm than it prevented was
apossble conclusion.

15. Since a specid standard exigs for law enforcement, we believe it is the proper standard to be
applied in this case under our de novo review. If the reckless disregard standard is not applied to tort
clams againg law enforcement officers, then it becomes meaningless.

16. Takingastruedl of Lippincott'sassertions of negligence, it is gpparent that he cannot establish that
the Bureau acted with reckless disregard for his safety.  Aswith the claim of breach of the duty of good
fath, he cannot prove knowingly or intentionaly wrongful acts. All heis able to show isthat the Bureau
and its agents made a series of chdlengeable choices, from the level of training before sending an officer

on a drug buy, to the directions given that officer, and to the care in using a weagpon at this buy. Bad



judgment is insufficient for ligbility. Lippincott has offered no evidence to meet the evidentiary burden of
the reckless disregard standard.

117. THE JUDGMENT OF THE CIRCUIT COURT OF CLAY COUNTY GRANTING
SUMMARYJUDGMENT TOTHEMISSISSIPPI BUREAU OF NARCOTICSISAFFIRMED.
COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., IRVING AND GRIFFIS, JJ., CONCUR. MYERS, J., DISSENTS
WITHSEPARATEWRITTENOPINIONJOINED BY KING,P.J.,BRIDGESAND THOMAS,
JJ. LEE AND CHANDLER, JJ., NOT PARTICIPATING.

MYERS, J., DISSENTING:

118. 1 do not think that the facts presented by the mgority provide more than asummary of the events.
It isfor that reason that | provide a more in-depth recitation of the facts.

119.  Lippincott was an experienced cooperating individua (Cl) who had made over forty buysfor the
MBN, mog if not al by himsdf. AsacCl, Lippincott signed an agreement withthe MBN. The agreement
outlined the rules that Lippincott had to follow while working with the MBN. Lippincott aso sgned an
agreement to adlow the MBN to wire him and tape conversations. Lippincott aleges that he agreed to
make the drug buys for the MBN in exchange for $100 for each buy and that his pending drug charges
would be "taken care of" by the MBN.

120. OnMarch 16, 1999, Lippincott wasinstructed to make abuy. The MBN assigned Agent Devon
Younger to accompany Lippincott. Agent Younger was a recent law enforcement training academy

graduate. Agent Y ounger had never been involved in ared life undercover Stuation. Hewasto go with

Lippincott and learn from Lippincott how actual undercover drug buys were supposed to be handled.



921. Lippincott and Agent Y ounger firdt tried to buy drugsfrom onededer. Someonecalled out, "Hey,
that's the police," and the deder snatched the drugs out of Lippincott's hand and ran off before the
transactionwas complete. Lippincott and Agent Y ounger | eft the areaand met with the other MBN agents.
922.  Even though the earlier attempt to purchase drugs had failed, Lippincott and Agent Y ounger
attempted to make another drug buy. Thiswas done even though some of the surveillance equipment was
madfunctioning. Thetwo proceeded back to the same community where the earlier attempted buy had
occurred. Lippincott dleges he ingructed the agent that this particular drug deder was apt to display a
firearm when encountering a new buyer and that Agent Y ounger should not panic. He dso aleges that
Agent Y ounger ingtructed Lippincott to park thetruck inwhich they wereriding inamanner that wasfacing
out of thedriveway and leavethe truck running. Lippincott questioned the instruction because he believed
it would make them look suspicious.

923. Thedrug deder was seated outside a house and cdled for Lippincott and Agent Y ounger to get
out of thetruck. Lippincott alleges Agent Younger instructed him to stay in the truck. The drug deder
approached the truck and began the transaction. The drug dedler then brandished his firearm. Agent
Y ounger responded by pulling hisfirearm out of hisholster. An exchange of gunfire erupted between the
drug dedler, who was standing outside the driver's Sde door, and Agent Y ounger, who was Sitting in the
truck's passenger seat. During the exchange, Lippincott wasshot inthearm. Agent Y ounger put the truck
in drive and pressed the gas pedd causing the truck to speed away and run into atelephone pole guy wire
before Lippincott could regain control of the truck. The two met with the other MBN agents and sought

medica help.



924. An investigation determined that the MBN lacked sufficient evidence to conclude who shot
Lippincott. Thereport dso commended Agent Y ounger for hisbravery and aggressiveactions. Lippincott
dlegesthat he suffered radid nerve damage to the wounded area.

ANALYSS
7125. Missssppi Rule of Civil Procedure 56(b) permits adefending party to seek asummary judgment
in hisfavor asto any or dl partsof the complaint filed againgt him. Summary judgment is gppropriate only
where there are no genuine issues of materid fact; it is not a subgtitute for atria of disputed fact issues.
M.R.C.P.56. A tria court isnot permitted to try issues of fact on aRule 56 motion. Rather, it may only
decide whether there are issues to be tried. 1d. Furthermore, this Court conducts a de novo review of
summary judgments awarded by trid courts. Canizarov. Mobile Comm. Corp. of Am., 655 So. 2d 25,
28 (Miss. 1995).
926. Consequently, summary judgment should begranted only wherethepleadings, discovery materids,
and affidavits, if any, show that thereisno genuineissue of materia fact and that the moving party isentitled
to judgment as a matter of law. M.R.C.P. 56. If the appellate court finds beyond any reasonable doubt
that no genuine issue of materid fact exigs and that the movant is entitled to judgment as ameatter of law,
it will affirm thetrid court's decison to grant summary judgment, otherwise reversd is the only recourse.
Yowell v. James Harkins Builder, Inc., 645 So. 2d 1340, 1343 (Miss. 1994).
927. Moreover, once a motion for summary judgment is filed, the opposing party "must rebut by
producing sgnificant probative evidence showing that there areindeed genuineissuesfor trid. Thisburden
of rebuttal arises, however, only after the moving party has satisfied its burden of proving that no genuine
issue of materid fact exists. ..." Foster v. Noel, 715 So. 2d 174, 180 (135) (Miss. 1998) (citations

omitted). The evidence must be viewed in the light most favorable to the party againg whom the motion



hasbeen made. Russell v. Orr, 700 So. 2d 619, 622 (118) (Miss. 1997). The burden of showing that no
genuine issue of materid fact exigslieswith the moving party, and we give the benefit of every reasonable
doubt to the party againg whom summary judgment issought. Tucker v. Hinds County, 558 So. 2d 869,
872 (Miss. 1990).

1. THE LOWER COURT ERRED IN FINDING AN ABSENCE OF MATERIAL FACT
DEMONSTRATING A CONTRACT BETWEEN LIPPINCOTT AND THE MBN; AND

2. THERE WERE ISSUES OF MATERIAL FACT AS TO WHETHER THE MBN
BREACHED THE CONTRACT.

128.  Becausethese two issues are S0 interconnected, | shall addressthe two asone. Theseissuesare
founded in a contract claim by Lippincott against the MBN. Lippincott argues that there was an issue of
materid fact asto if an ord contract existed and whether the contract was breached by the MBN when
Agent Y ounger shot Lippincott.

929. For acontract to exi<t, there must be (1) two or more contracting parties, (2) consderation; (3)
an agreement that is sufficiently definite; (4) legd capacity to contract; (5) mutud assent; and (6) no legd
prohibition againgt the contract formation. Hunt v. Coker, 741 So. 2d 1011, 1015 (9) (Miss. Ct. App.
1999). In additionto the written agreement, Lippincott dlegesthat in exchange for making drug buysfor
the MBN, he would receive $100 and not face drug charges pending againgt him. 1t does not appear that
the MBN ever denied these dlegations.

130.  The appellant argues that the trid court was not clear as to whether the summary judgment asto
the contract claim was based upon the non-existence of acontract or the absence of abreach of contract.
The mgjority opinion states that the tria court found no contract term which had been breached. In
actudity, the trid court stated that "[t]he Court finds no contract or contract term existed between the

parties which has been breached in any way by the defendant.” (emphasisadded). The MBN argues, and

10



the mgority agrees, that the tria court properly found that the only contract was the written agreement
betweenthe MBN and Lippincott and that there was no breach of the agreement. | do not read that much
from thetrid court's opinion.

1831. Themgority criticizesmy andyssof the contract issuerdating to the possibility of an ord contract.
The mgjority states that the pleadings, briefs, and records do not present that issue. The appdlant's first
issue in hisbrief dealswith whether or not a contract existed and the appellee responded with adiscussion
of unwritten implied contracts. Because of the perceived ambiguity of the trid court's order by counsd,
| addresstheissue of whether an ord contract could be found to exist in addition to the written agreement.
Oral Contract

132. Therewasan actua written agreement and according to the MBN, it read "[a]ny agreementswith
the MBN are null and void unless reduced to writing and signed by the didtrict lieutenant.” The MBN
contends that because of this language in the agreement signed by Lippincott, there are no ord contracts
and since the specific sections of the agreement signed by Lippincott do not contain any provision dedling
with what Lippincott is seeking, thus the summary judgment is proper. Further, the MBN arguesthat the
agreement signed by Lippincott acknowledges that heis not an employee or agent of the State; therefore,
no employee contractua relationship could exigt.

133.  After reviewing the written agreement, | discovered that the section quoted by the MBN actualy
reads"[ €] xcept payments for servicesrendered, any agreementswiththe MBN arenull and void unless
reduced towriting and Signed by thedidtrict lieutenant.” (emphasisadded). Theagreement dso closeswith
asection that providesthat if the Cl failsto meet the required conditions, "all written or oral agreements'
with the MBN are null and void. (emphasis added). Because of this, | think that a jury could have

determined an oral contract existed in addition to the written agreement.
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Written Contract

134. Themgority focusesitsattention on the written agreement and implied duties. Themgority seems
to think thet thiswas asuit dleging awrongful discharge. It spoends much time dedling with theimplied duty
of good faith and fair dedling regarding at-will employment contracts. | agree with the case law cited by
the mgority and the principles set forth concerning at-will employment contracts. | do not think anyone
onthis Court would disagree with thefact that the supreme court has settled the rulethat to inject animplied
duty of good faith and fair dedling into an employment contract in order to giveriseto acause of action for
wrongful termination would effectively destroy the a-will doctrine.

135. Unless Agent Younger was attempting to discharge Lippincott from MBN service when he
discharged abullet into Lippincott'sarm, | haveto question themgority's reasoning for discussng thislegd
principle. | think that the implied duties of good faith and fair dedling can exist in employment contracts if
not related to wrongful termination.

136. Themgority continuesby presuming that evenif the good faith duty is gpplicableto the agreement,
there was no breach. | think that the mgority is wrong in deciding whether or not a breach existed. |
believe that thisis ajury issue and the mgority has alowed the power of the jury to be usurped.

137.  Themgority concludesitsdiscussion of the contract issue by discussing the reasonable expectation
of a safe work environment and how it is ingpplicable in Lippincott's case. The mgority makes the
datement that such an environment can not be made safe. Safe is a variable term.  There are varying
degrees of safe. While | do not think any environment can be entirely safe, an environment can be made
assafeaspossible. Some occupations carry with it agreater risk of danger. Agent Y ounger was warned
of the drug dedler's method of operation but failed to heed the cautionary words of Lippincott. Lippincott

had successfully made over forty buyshimsalf without mgor incident. Drug dedlsoccur dl thetimewithout
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people being shot. One only needsto look at the number of drug casesthat come before this Court to see
that. Accordingly, | think thiswas ajury issue.

1138. | think that there were questions for the jury to decide concerning contractua matters. Those
guestions are whether there was an oral contract and if there was, did the MBN breach the terms of the
contract, and did the written agreement between Lippincott and the MBN give rise to any implied terms
and werethosetermsbreached. Accordingly, | would reverse the granting of summary judgment asto the
contract issue.

3. THERE ARE ISSUES OF MATERIAL FACT AS TO LIABILITY UNDER THE
MISSISSIPPI TORT CLAIMS ACT.

139.  Lippincott's next assertion of error deds with tort liability. The MBN charges that the triad court
properly found that summary judgment was gpplicable. Tort immunity is granted to the State Satutorily.
Thisimmunity from tort suitsis waived in part.
Notwithstanding theimmunity granted in Section 11-46-3.. . . theimmunity of the sateand
its politicd subdivisons from clams for money damages arising out of the torts of such
governmentd entities and the torts of their employees while acting within the course and
scope of their employment is hereby waived . . . provided, however, immunity of a
governmentd entity in any such case shdl be waived only to the extent of the maximum
amount of liability provided for in Section 11-46-15.
Miss. Code Ann. § 11-46-5(1) (Rev. 2002).
140. The trid judge stated in his ruling of summary judgment that this case fell squardly within the
discretionary exemption of Miss. Code Ann. 8§ 11-46-9(1)(d). It reads:
A governmentd entity and its employees acting within the course and scope of thelr
employment or duties shdl not be liable for any clam: (d) Based upon the exercise or
performance or the failure to exercise or perform a discretionary function or duty on the

part of agovernmentd entity or employeethereof, whether or not the discretion be abused;

Miss. Code Ann. § 11-46-9(1)(d) (Rev. 2002).

13



41. Todeermineif an act was discretionary, this Court must first answer two questions: (1) whether
the activity involved an ement of choice or judgment, and if so, (2) whether the choice or judgment in
supervison involved socid, economic, or political policy aternatives. Bridges v. Pear| Valley Water
Supply Dist., 793 So. 2d 584, 588 (115) (Miss. 2001). Thetrid court made no determination of this.
| think that the summary judgment was erroneous because the determination of ordinary carerestssquardly
with ajury.

42. The mgority sates that the discretionary exemption was the one relied on by the trid judge as
evidenced in his order because it was the only one argued at the hearing. | agree, but the mgority relies
on Miss. Code Ann. 8§ 11-46-9(c) (Rev. 2002) to affirm the granting of the summary judgment. This
exemption was raised in the pleadings of the MBN but not argued at the hearing nor evidenced as being
relied on by thetria judge. The order lacksany referenceto Miss. Code Ann. 8 11-46-9(c) (Rev. 2002).
143. | agree with the mgority that this exemption should be discussed in our de novo review. | think
that with the factsin this case, there was agenuineissue of materid fact asto if the MBN agent acted with
reckless disregard when shooting Lippincott, whether the MBN acted in reckless disregard when placing
an inexperienced agent with Lippincott, and whether the MBN acted in reckless disregard when sending
Lippincott and Y ounger, with mafunctioning equipment, back to the same community where an earlier
attempted buy had failled. Accordingly, | would reversethegranting of summary judgment onthetort issue.

CONCLUSION

44.  Although summary judgment isimportant in our legd system, | do not think it is gpplicable in this
case. Itisunfortunate that this Stuation occurred, but at least no onewaskilled in the melee. | think if an
MBN agent, rather than aCl had been shot, theissue would have gone before ajury, rather than summary

judgment being granted in favor of the defendarnt.
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KING, P.J., BRIDGESAND THOMAS, JJ., JOIN THIS SEPARATE OPINION.
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