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DIAZ, JUSTICE, FOR THE COURT:

1.  PDN, Inc.filedasuit agang Nationd Union Frelnsurance Company of Attsourgh, Pennsylvania,
AlIG Clam Savices, Inc., and Ivory Loring dleging that, as an adjuster for a workers compensation
insurance carrier, Loring tortioudy interfered with PDN'sbusnessrdations. Essantidly, Loring refused to
gpprove PDN's sarvices and fees as a nurang home and physcd thergpy provider for two injured
employees. PDN'ssuit contained daimsfor tortiousinterference, bad faith, breach of contract and/or bad

fathrefusd to pay bendfits Thetrid court granted Loring'smoationfor summeary judgment astothetortious



interference, bad faith, and breach of contract daims.  Consequently, Loring was dismissed from the
lawvsuit. Thetrid court certified itsjudgment asfind under Miss R. Civ. P. 54(b).
2. Onagpped, PDN rasestwoissues (1) whether thetrid court ered in granting summeary judgment
to Loring on PDN's tortious interference with business daim, and (2) whether the trid court erred in
granting summary judgment to Loring on PDN's bed faith daim.

FACTS
18.  InApril, 1987, James Dickens sustained severe and permanent injurieswhen hisautomobile was
gruck by atran. At the time of the accident, Dickens was working in the course of scope of his
employment with RPM Fizza, Inc. Asaresult of the acadent, Dickenswas|eft in apermanent vegdiative
date requiring twenty-four hour a day home nurang. RPM's workers: compensation carrier, Nationd
Union, agreed to continue paying dl of Dickens s future medicd, hogpitd and drug expenses. On behdf
of Nationd Union, AIG manages Dickenssdamsfor bendfits, induding authorization and payment of his
medicd expenses. AlG assgned Dickenssdamto Loring, an AlG employee and dams represantaive.
PDN, aprovider of home nurang care, has provided home nurang careto Dickens Snce hisrdease from
the hospitdl.
. Induly of 1996, PDN and AIG entered into an ord contract regarding the cogt of home nursang
care. AlG agreed to pay $15.00 per hour for sarvices provided by nurseades. Thisratewas paid from
Augudt of 1996 until March of 1997. In March of 1997, Nationd Union ceased or began reducing
payments to PDN basad upon the advice of AIG. However, in November of 1997, based onthe advice
of AlG, payment resumed at the contracted rate. Again, in January of 1998, Al G advised Nationd Union

to cease or reduce the payments. Loring was the individud dams adjuster who advised Nationd Union



to cease or reduce the payments, based on her assessment that there was no contract. Despite PDN's
demand to Loring and AIG for payment, Loring sood by her refusd to pay PDN for the sarvices

B OnJmuay 17, 1999, another AlG workers compensation damant who reguired home hedith
care, Conrad Bdius, wasreferred to PDN. AlG assigned Bdiussdam to Loring. Apparently, a PDN
representative gpoke with Loring, and Loring verified that Baius was covered. However, upon learning
that PDN was the provider of home hedlth care to Bdius, Loring Sated that she would not work with
PDN. Asareault, PDN log Bdiusasapatient.

6.  Thus PDN assartsthat Loring willfully andintentiondlly interfered withitsbusinessrdations. Loring
contends that while performing aroutine cost comparison, she Smply found aless expensive provider of
home nuraing and physicd therapy services. In addition, Loring assertsthat regardless of whether shehed
an ulterior mative in dedining to do business with PDN, she was entitled to dedine to use PDN and was
entitled to ajudgment asamatter of law onthisdam. Loring contendsthat her recommendationthat AIG
use another provider of nurang home and physcd thergpy services was not actionable as tortious
interference because it was merdy abusiness choice and not tortious interference with busnessrdaions.
PDN assxtsthat Loring's contention isfdse

7. PDN contends that the negoatiation with AlG for the contract to provide home care sarvices to
Bdius was dready agreed upon. PDN assarts that the only resson AlG cancded the arangements was
because Loring refusad to do busnesswith PDN in an attempt to punish PDN for its previous demands
for payment on Dickenssdam. Inaddition, PDN assartsthat AlG negotiated the samerates, not any less
than PDN'srates, with thedternate provider, Quaity Home Hedlth. Quality subsequently agreed to reduce
itsrates.

DISCUSSION




18.  Wereview summary judgmentsdenovo. Crumv. Johnson, 809 So.2d 663, 665 (Miss. 2002).
Mationsfor summeary judgment are to be viewed with askepticd eye, and if the trid court should er, it
IS better to err on the 9de of denying the mation. 1d. Onthe other hand, the mation should be granted if
the plantiff has faled to prove one or more essantid dements of hisdam or if the qudity of the proof
offeredisinsuffident to sustain the plaintiff'sburden of proof. Buelow v. Glidewell, 757 So.2d 216, 220
(Miss. 2000).
l. TORTIOUSINTERFERENCE WITH BUSINESS CLAIM.

9.  Unde Missssppi law, adam for tortiousinterference with busnessrdaionsrequires proof of the
falowing four dements: (1) the acts were intentiond and willful; (2) the acts were cdculated to cause
damege to the plantiffsinthair lavful busness; (3) the actswere donewith the unlawful purposeof causng
damage and loss without right or judtifiable cause on the part of the defendant (which conditutes mdice);
and (4) actud lossand damegeresulted. MBF Corp. v. Century Business Communications, I nc.,
663 So.2d 595, 598 (Miss. 1995). PDN assertsthat it has offered evidence of each of these dements,
while Loring arguesthet even if PDN's dlegaions were true, the insurance carrier hasthe right to choose
who will provide homenurang and physcd theragpy sarvicesto aninjured employee. Onthisbasis Loring
submitsthat her acts were not without right or judtifiable beds

110.  Miss Code Ann. 8 71-3-15(1) (Rev. 2000) providesthat the employee hastheright to choseone
competent physician and such other specialist to whom he is referred by his physidan. In addition,
section 71-3-15(1) providesthat referrds by the chosen physdan dhdl belimited to one physdanwithin
aspecidty or sub-specidty. Based on this Satute, dong with the definitions provided in the Fee Schedule
toMiss Code Ann. §71-3-15(3), PDN assartsthat theinjured employee, and subsequently hisphysician,

hastheright to choosehismedica care provider, not theemployer or itscarrier. Therefore, PDN contends

4



that snce Bdiuss doctor referred him to PDN, Loring has no authority or right to require thet Bdius be
trested by anyone other than PDN.
11. TheFee Schedule definesasecidid as
41. Specidig means a board-certified practitioner, board-digible practitioner, or a
practitioner otherwise conddered an expeart in apaticular fidd of hedthcare sarvice by
virtue of education, training, and experience generdly acogpted by practitioners in that
paticular fied of hedthcare sarvice
Miss. Workers Comp. Comm’ n Fee Schedule, Med. Cogt Containment Rules C . 141 (Jan. 1, 1998).
Also, the Workers Compensation Commission defines apractitioner as™aperson licensed, registered, or
catified asan ... nurse ... physcd thergpig.” 1d. 132
112.  Infurther support of itsargument, PDN citesDolengav. Aetna Cas. & Sur. Co., 463N.W.2d
179 (Mich. Ct. App. 1990), for its holding that a renahilitation service provider's intentiond interference
with busness rdaions daim agang aworkers compensation carrier was vigblewhen the carrier refused
to authorize sarvices by such provider and ingsted that theinjured employeerecaive rehabilitation sarvices
from a provider chosen by the carrier. That court sated, "'snceit isthedamant who recaivesthe medical
trestment or rehabilitationservices, it ought normally to be the daimant who choosesthe provider of those
svices" Id. at 181.
113.  Loring, on the other hand, Satesthet it is common practice for worker compensaion insurers; in
searchof cogt savings, to sdect the provider of such sarvices. Loring contendsthat Miss Code Ann. 8 71-
3-15 does not provide that the injured employee has the right to choose other trestment and nurang
sarvices not administered under the direction of aphysdan. Otherwise, Loring contends, the Legidaure
would have expredy provided thet injured employee could not only choose hisdoctor, but dso hisnurse.

Also, Loring tates that PDN's use of the Fee Schedule, as support for its argument that nurses are



goedidids, gretches the intent of the Legidature, Snceit did not define"spedidie” in § 71-3-15toindude
physca thergpists and nurses.

114.  InNorvillev.Commercial UnionIns. Co., 690 F. Supp. 558 (S.D. Miss. 1988), aff’ d mem.
866 F.2d 1419 (5th Cir. 1989), aMissssppi federd court hdd thet the carrier had aright to de-authorize
chiropractic treetment which is" other atendance or treetment” and require the injured worker to switch
toaphysdan. That court hdd that the insurer was entitled to summary judgment on the chiropractor's
dam of tortious interference with busness rdations. 690 F. Supp. a 561-62. In that case, the court
dated that "[u]nder Section 71-3-15, the employer-carrier has the right and duty to properly chooseand
offer medicd care and other treatment to the injured employee” We agree with thisandyss

115.  Wecondudethat PDN'sargument that Al G, anditsemployee, L oring, cannot choosewhich home
nurang services provider to pay for iswithout merit. The language in section 71-3-15 does nat provide
that the injured employee has the right to choose his nurse or thergpig, unless that nurse or thergpist was
specifically chosen bya doctor who remained to administer caretotheinjured employee The
record here doesnot reved thet the doctor remained to adminider careto the patient; hemerdy referred
Bdiusto ahome hedth care provider. Thus thisissueiswithout merit.

. BAD FAITH CLAIM.

116.  Acocording to PDN, it hasbeen held thet adamsrepresentative, such asLoring, could be
hdd independently lidble for failure to investigate a daim when her conduct conditutes grass negligence,
madice, or reckless disregard for therightsof theinsured. Dunn v. State Farm Fire & Cas. Co., 711
F. Supp. 1359, 1361 (N.D. Miss 1987). PDN assartsthet L oring'sfailureor refusd tointerview adjusters

who worked on Dickenssfile (to discover the exigence of the ord contract) and her failure to interview



the PDN employee who negotiated Dickenss contract congtitutes a bad faith breach of contract and/or
abed faith refusd to pay benefits

117.  Loingassertsthat she cannot be held ligblefor abed faith breach of contract because shewasnot
aparty to the contract. Loring datesthat to hold otherwise would subject employeesto persond lighility
to dl vendors with which the employer dedlt. Loring correctly rdlies on the rule of law which Sates thet
an agent acting on bendf of hisemployer is not persondly liable for breaching his employer's contracts
Gardner v. Jones, 464 So.2d 1144, 1151 (Miss. 1985).

118.  Nathing in the record reveds that Loring should be held persondly accountable on the ord
contract, as sheis merdy anemployee of AlG, and her actionsdo not riseto theleve of bed faith referred
toin Dunn. Thisissueiswithout merit.

CONCLUSON

119. Basad ontheforegoing reasons, this Court afirmsthe order granting summeary judgment for Ivory
Loring.
120. AFFIRMED.

PITTMAN, CJ.,, SMITH, PJ., WALLER, COBB, EASLEY, CARLSON AND
GRAVES, JJ., CONCUR. MCcRAE, PJ., DISSENTS WITH SEPARATE WRITTEN
OPINION.

MCcRAE, PRESIDING JUSTICE, DISSENTING:

721. | dissent to the mgority'sfinding that summary judgment was proper. | find that snce adoctor had
ordered the home hedlth care as part of Dickens's at-home care, under the circumstances the proper
procedure for Loring was to file for aworkers compensation hearing before terminating the scheduled

care. Having failed to follow proper procedure under this State's Workers: Compensation Law, Miss.

Code Ann. 8§ 71-3-47 (Rev. 2000), Loring should be found liable. If she wanted to escape potential



lidhility, she should have followed the proper statutory procedure and requested a hearing. Therefore, |
would reverse and remand.

922. For thesereasons, | dissent.



