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SOUTHWICK, P.J., FOR THE COURT:

1. Marcus Roberson was indicted and tried for two murders. Hisfirs trid ended inamigtrid, asdid

his second. Roberson then moved for dismissd, asserting his double jeopardy rights. The lower court

denied Roberson's motion. He gpped s from the denid, but we affirm.

! This opinion is substituted for that originaly issued. The rehearing motion is granted.



92. Roberson was indicted for multiple counts of murder that grew out of a gang-related shooting a
ahotd in Clarksdale. A hung jury after histrid in November 2000 caused amigtrid to be declared. At
asecond trid in March of 2001, a prosecution witness testified to a statement not provided to Roberson
in discovery. Roberson dleged discovery violations and requested a mistrid. The trid judge found that
discovery violations had indeed occurred and granted a second midtrid.
113. Roberson sought dismissd of theindictment on doublejeopardy grounds. Thelower court denied
his request. Roberson's apped has been deflected here.
DISCUSSION

1. Jurisdiction
14. Sincethisisan goped smply from the denid of a motion to dismiss, an obvious issue is whether
we have jurisdiction to congder it. Generdly, angpped may betaken in acrimina case only from afina
judgment. Miss. Code Ann. 8 9-3-9 (Rev. 2002). However, in certain limited circumstances, we may
entertain interlocutory appeals. Beckwith v. Sate, 615 So. 2d 1134, 1142 (Miss. 1992); M.R.A.P. 5.
5. An immediate apped regarding a denied double jeopardy clam is permitted.

[A defendant's] rights under a double jeopardy clam in this case go beyond his right not

to be convicted, and are of immediate urgency, justifying determination now. Because of

the unique nature of the denia by a circuit court of a colorable double jeopardy clam,

involving as it does the Condtitutiond right not to be prosecuted for the offense, itisfind.

This Court is authorized to treet it asa"find judgment” in acivil action under Miss. Code

Ann. 88 11-51-3 (Supp.1992), which authorizes an appeal from afind judgment, and

Miss. Code Ann. 88 9-3- 9 (Supp.1992), which givesthis Court jurisdiction of an apped

from any fina judgment in the circuit court.
Beckwith, 615 So. 2d at 1146; see also Abney v. United Sates, 431 U.S. 651 (1977).

T6. Roberson's claim is properly before this Court.

2. Double jeopardy



q7. Roberson's four-pronged challenge may be collapsed into a single dispositive issue: have his
double jeopardy rights been violated?

T18. Both the federa and the state congtitutions protect crimina defendantsfrom being placed twicein
jeopardy. U.S. CoNsT. amend. V; Miss. CONST. art. 3, 8 22 (1890). The protection begins"the moment
the trid jury issdected and swvornto try thecase.” Jonesv. State, 398 So. 2d 1312, 1314 (Miss. 1981).
T9. Here, after ajury wasimpaneled, the proceedings ended in mistrid before averdict was obtained.
In order to avoid a double jeopardy bar following a State-requested migtrid, it must be shown that there
was a manifest necessity for granting the motion, but with a "degree of discretion” given the court in
determining whether that necessty exists. Oregon v. Kennedy, 456 U.S. 667, 672 (1982). Generdly,
cimind defendants who request the mistrid are barred from subsequently asserting double jeopardy
violations. Jenkinsv. Sate, 759 So. 2d 1229, 1234 (Miss. 2000). In such circumgtances, there is no
double jeopardy defect inanew trid unless'the governmenta conduct in question isintended to 'goad' the
defendant” into asking for amigtrid. Oregon, 456 U.S. at 676.

110.  Some prosecutors might be tempted to seek anew beginning when they are dissatidfied with the
directionthat atrid hastaken. Therefore, double jeopardy protections ariseif the prosecutorid error was
a purposeful attempt by the government to end the trid in order to have another, later and presumably
better opportunity to convict the defendant.

11. Reviewing the record before us, we find that discovery violations occurred. The bass for
Roberson's requested migtria was the failure of the State to disclose the anticipated testimony of Hoyd
Williams, a witnhess who was present at the time of the shootings. The discovery provided to Roberson
indicated that Williams was present when an eyewitness excitedly ran over from the scene. However, on

the stand, Williams tegtified that the eyewitness stated "thet [the defendant] had just shot Frank.” Ina



conference out of the jury's presence, the prosecutor asserted that he had oraly informed defense counsel
of the statement either on the previous Friday or afew days later on Monday. The testimony was given
onthefollowing Wednesday. Defense counsdl denied that thisinformation had been givenhim. Itwasaso
dleged that despite requests, the prosecutor did not provide addresses or other means to contact the
witnesses who would be making these assertions.

112. The discrepancy between the explanation given in discovery that Williams had merdly seen a
frightened eyewitness and the testimony that identified Roberson as the shooter is substantial.  After an
initid hearing and then a continuation the next morning with an ord argument, the trid court granted a
mistrid. The court dso indicated that it would have a hearing on the fact thet the didrict attorney's office
had "cogt the county alot of money again.”

113. Roberson dlegesthat this violaion reved s purposeful prosecutorid manipulation of itsdisclosure
obligation." Roberson dso contends that the violation threatened "the harassment of an accused by
successve prosecutions or declaration of a mistria so as to afford the prosecution a more favorable
opportunity to convict” him. Divansv. California, 434 U.S. 1303, 1303-04 (1977).

714. Roberson bases hiscdam on the following facts:

(&) The prosecution's discovery disclosures were misaddressed to Roberson's counsal. Roberson
contends that because other communications were correctly sent to his attorney's physica address, the
sending of discovery to animproperly numbered post office box demongtrates purposeful manipulation by
the State.

(b) A meseting between Roberson's counsel and one of the prosecution's investigators yielded

information not yet disclosed in discovery. Roberson argues that this demongtrates an intention by the



digrict attorney to "shift the blame for not providing timely supplementa discovery on the police
department.”

(¢) The prosecution never provided Roberson with Floyd Williams address and phone number,
despite being aware of hisavailability asthe son of Coahoma County's chief deputy. Williams subsequently
provided an affidavit that he was interviewed by Roberson's counsd immediately prior to trid.

115. Roberson submits that the lower court applied the incorrect legd standard to these facts in its
assessment that "the discovery violation by the State was due to carelessness or negligence and was not
intentiond." Robersoniscorrect in asserting that animproper prosecutorid intent may beinferred from the
objective circumstances of the case. Oregon, 456 U.S. a 675. That opinion aso provides that atrid
court's fact finding that no intentiona prosecutorid action occurred, if supported in the record, will be
upheld. 1d. at 679.

116. There was no persuasive evidence that the State intended to "goad” or "provoke' Roberson into
seeking amidrid. Statev. Blenden, 748 So. 2d 77, 90 (Miss. 1999). Consequently, his double jeopardy
rights are not violated if thereisanew trid.

117. THEORDER OF THE CIRCUIT COURT OF COAHOMA COUNTY DENYING THE
DEFENDANT'S MOTION TO DISMISS INDICTMENT IS AFFIRMED. COSTS ARE

ASSESSED TO COAHOMA COUNTY.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS, AND
CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.



