IN THE COURT OF APPEALSOF THE STATE OF MISSISSI PPI

NO. 2001-CP-01485-COA

JANICE STEWART

V.

STATE OF MISSISSIPPI

DATE OF TRIAL COURT JUDGMENT:

TRIAL JUDGE:

COURT FROM WHICH APPEALED:
ATTORNEY FOR APPELLANT:
ATTORNEY FOR APPELLEE:

DISTRICT ATTORNEY:
NATURE OF THE CASE:
TRIAL COURT DISPOSITION:

DISPOSITION:

MOTION FOR REHEARING FILED:
CERTIORARI FILED:

MANDATE ISSUED:

APPELLANT

APPELLEE

8/15/2001

HON. THOMAS J. GARDNER, ||
ITAWAMBA COUNTY CIRCUIT COURT
JANICE STEWART (PRO SE)

OFFICE OF THE ATTORNEY GENERAL
BY: JEFFREY A.KLINGFUSS

JOHN RICHARD YOUNG

CRIMINAL - POST-CONVICTION RELIEF
PETITION FOR POST-CONVICTION RELIEF
DENIED FOR LACK OF MERIT.
AFFIRMED-05/13/2003

BEFORE MCMILLIN, CJ., BRIDGES, IRVING AND GRIFFIS, JJ.

IRVING, J., FOR THE COURT:
1. Janice Stewart pleaded guilty to chargesof capita rape and child pornography in the Circuit Court
of Itawamba County. She later filed a motion for post-conviction relief which was denied by the circuit
court.
92. Stewart, acting pro se, has perfected this apped in which she fails to state any issues, or even
generdly sugges, the errors that the trid judge dlegedly committed. However, in the summary of her

argument, she complains primarily of not being informed, prior to her pleading guilty, that she would not



be digible for parole or meritorious time, and in her conclusion, she requests that she be alowed
meritorious time, areduction in her sentence, or amodification of her sentence to have the sentences run
concurrently with, not consecutive to, her federa sentence.
13.  We have conddered Stewart's arguments and assertions but find no basis for reversing the trid
court. Consequently, we affirm the trid court's judgment.

FACTS
14. Following Stewart's pleaof guilty, thetria judge sentenced her on the rape and child pornography
charges to thirty and twenty years, respectively, in the custody of the Missssppi Department of
Corrections. However, twenty of the thirty years for the rape charge and ten of the twenty years for the
child pornography charge were suspended, and the sentences were run concurrently but consecutively to
afedera sentence that she received.
5. In her PCR motion, Stewart did not specificaly dlegeineffective assstance of counsd. However,
she dleged facts which would support such an dlegation. She aleged that her atorney did not advise her
that she, as a sex offender, would be ingligible for parole, earned time, or meritorious time. She dso
dleged that her attorney did not present mitigating evidence at the sentencing hearing and that she should
have been appointed two attorneys since she was charged with acapitd crime. Lastly, Stewart asked that
her sentence be run concurrently with her federal sentence.
T6. In dismissng Stewart's PCRmoation, thetrid judge found that Stewart did not argue the voluntary,
knowing, or inteligent nature of her guilty pleas. Thetrid judge aso found that there was no requirement
that he gppoint two attorneysfor acapital rapedefendant. Thetrid judgefurther found that hedid not have
the authority to reduce or modify Stewart's sentence, as the sentence was alawfully imposed sentence that

Sewart has dready begun serving. Findly, the trid judge concluded that Stewart’ s ineffective assstance



of counsd clam was without merit based on her statements at her plea hearing. At the plea hearing,
Stewart, upon inquiry by thetrid court, Stated that she was content with her lega representation and felt
that her gppointed attorney had adequately represented her interests.
ANALY SIS AND DISCUSSION OF THE ISSUES

17. Stewart contends that she was not advised by thetrid court or her trial attorney that she, asasex
offender, would be ineligible for parole, earned time, and meritorious time and that, because she was
unawareof her indigihility, she should be alowed consderation for theseprivileges. Shedso contendsthat
her trid attorney told her family in January 1999 that shewould only haveto servetwo or threemoreyears.
T18. However, Stewart doesnot contend that her pleawasinvoluntary or that her tria attorney ever told
her anything about parole, earned time or meritorious time, nor does she contend that the statement,
dlegedly made to her family, was ever made to her. Further, she does not contend that her attorney's
aleged representation to her family induced her to plead guilty. In fact, she does not even dlege thet the
statement was made prior to her entering her guilty plea. Based on the phraseology used, it seems more
likdy that the statement, if made at dl, was made sometime after Stewart had begun serving her time.
Moreover, Stewart does not alege in her PCR motion, as she does in her appdlate brief, that her trid
atorney made the statement regarding how much time she would haveto serve. Consequently, thisissue
isprocedurdly barred anceit isbeing raised for thefirst time on gpped. Jonesv. Sate, 606 So. 2d 1051,
1058 (Miss. 1992). Notwithstanding the procedura bar, we discussit briefly.

T9. A pleaof guilty is not binding upon a crimina defendant unless it is entered voluntarily and
intdligently. Myersv. State, 583 So. 2d 174, 177 (Miss. 1991). "A pleaisvoluntary and intelligent only
where the defendant is advised concerning the nature and consequences of the plea” Alexander v.

Sate, 605 So. 2d 1170, 1172 (Miss. 1992). “Specificaly, the defendant must be told that a guilty plea



involves a waiver to the right to atrid by jury, the right to confront adverse witnesses, and the right to
protection againg self-incrimination.” 1d. Thetrid judge should inquire and determine that the accused
understands the maximum and minimum pendties to which he may be sentenced. Id.

It will not be suggested by anybody that, before accepting a plea of guilty to an offense

with respect to which parole is a possbility the judge must determine whether the

defendant understands the nature of parole, his digibility therefor, and the circumstances

in which it may thereefter be granted. The reason is, of course, that eigibility for parole

isnot a" consequence”’ of apleaof guilty, but amatter of legidativegrace. Itisequaly true

that non-eligibility for paroleis not a consequence of a plea of guilty.
Warev. State, 379 So. 2d 904, 907 (Miss. 1980).
910.  Our supreme court has held that a defendant who aleges that his pleais not voluntary because of
his rdliance on his atorney's faulty advice regarding the possibility of parole, is entitled to an evidentiary
hearing on the question of voluntariness. Washington v. Sate, 620 So. 2d 966, 967 (Miss. 1993). In
Washington, the gppellant dleged that his atorney led him to believe that he would be digible for parole
in 9x years and three months when in fact he had to serve a mandatory ten years. Id. at 966. The State
in Washington argued that the mandatory ten years to be served was not a "consequence” of which the
gppdlant needed to beinformed in order to plead voluntarily. 1d. at 970. The supreme court held that the
gopdlant should have been given a chance to present his involuntariness clam at a hearing. 1d.
Additiondly, the supreme court held that the issue was not whether [the gppellant] was sufficiently advised
on his parole digibility, but “whether he was apprised of the mandatory sentence without parole
consderation.” Id.
11.  However,inthecasesubjudice, Stewart, unlikethe defendant in Washington, does not argue that

her guilty pleas were involuntary or that she relied on mistaken advice from her attorney regarding parole

eligibility, earned or meritorioustime. Stewart Smply asserts that she was unaware of her indigibility for



parole, earned time, and meritorioustime. Being unawareis not synonymouswith ill or erroneous advice.
A defendant does not possess a congtitutiond right to full parole information a or before his guilty plea
Ware, 379 So. 2d at 907. A trid judgeisnot required to inform adefendant of the defendant'sindigibility
for parole. 1d.

f12. At no point within the record does Stewart argue that her guilty pleas were involuntary or
uninteligently made. Moreover, a her plea hearing, Stewart responded affirmatively that her guilty pleas
were intelligent and voluntary. The trid judge informed Stewart of the condtitutiond rights that she was
waiving, as well as the crimes with which she was charged and the mandatory maximum and minimum
sentence she would receive for those crimes. Stewart then admitted that she committed the crimes of
capita rape and child pornography.

113.  Furthermore, a the plea hearing when Stewart was questioned about whether she was satisfied
withthelegal servicesrendered by her trid attorney and whether shewas properly advised before pleading
quilty, she responded affirmatively. Stewart presents no affidavits other than her own concerning what
advice she did or did not receive from her trid atorney. It would have been an easy matter to get an
dfidavit from membersof her family who were dlegedly told by her atorney that she would haveto serve
only two or three more years.

14. Since Stewart does not assert that knowledge of her indigibility regarding parole, earned or
meritorious time would have caused her not to plead guilty, this Court cannot find reversible error.
Accordingly, thetrid court properly dismissed Stewart’s PCR motion for lack of merit.

115. Thereisno basisfor usto address Stewart's request that she be granted a reduction of her Sate
sentences or in the dternative amodification of her sentence to have it run concurrently with her five-year

federa sentence. She has not pointed us to any error on the trid court's part in denying the request, and



we can find none. “When a person is sentenced to imprisonment on two or more convictions, the
imprisonment on the second, or each subsequent conviction shdl, in the discretion of the court, commence
ether at the termination of the imprisonment for the preceding conviction or run concurrently with the
preceding conviction.” Miss. Code Ann. § 99-19-21(1) (Rev. 2000). Wefind no abuse of discretionin
Sewat' ssentencing. Thusthisissue iswithout merit.

116. THEJUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY DENYING
POST-CONVICTION RELIEF IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO ITAWAMBA COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



