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LEE, J.,, FOR THE COURT:

PROCEDURAL HISTORY

1. On March 22, 2002, ajury in the Circuit Court of Chickasaw County found Randy Glenn Clair

guilty of one count of manufacture of a controlled substance, methamphetamine, and one count of



possession of a controlled substance, methamphetamine. Clair was sentenced to thirty years with fifteen
years suspended for the manufacture count and eight yearsfor the possession count, with the sentencesto
run concurrently and in the custody of the Mississppi Department of Corrections. From this conviction,
Clair apped sto thisCourt asserting thefollowing issues: (1) thelower court erredin denying Clair'smotion
to suppress evidence; (2) the lower court erred by not alowing the jurorsto take the compl ete indictment
into thejury room for their deliberation; and (3) the lower court erred in admitting jury ingtructionsfrom the
prosecution five minutes prior to submitting the indructions to the jury.

FACTS
12. On April 7, 2001, Randy Clair attempted to evade a nighttime roadblock set up in Chickasaw
County. According to the officers at the roadblock, Clair dowed down as he approached the roadblock.
Clarr then turned off his headlights, turned his car around, and sped off in the other direction. The police
then chased Clair back to his house, where Clair proceeded to get out of the car and go into his house.
One of theofficerssaw Clair tossitemsfrom hiscar and, once hewent into the house, tossitemsfrom there
aswell. The palice dso noted the strong smdll of ether around the residence and the car. One of the
officers noticed cans of ether, glass containers, and hoses, among other items, intheback of Clair'scarin
plain view. There was dso acooler in the back of the car containing more ether and glassjarsfilled with
liquids. Numerous cans of ether were dso lying in the yard. The officers, after seeing these chemicdls,
suspected that a crysta methamphetamine lab was on the premises.
3. At that point Clair was handcuffed and told that there was probable cause for a search of his
resdence and surroundings for methamphetamine. Clar was then ingructed that they could wait for a
search warrant or Clair could consent to the search. Clair signed a consent form.  Although a sheriff

testified that he told Clair that they would search his house and the premises, the search consent form is



blank as to the specific search area. The house, a shed, and the yard were searched. Among the items
found were pseudoephedrine pills, lithium batteries, scaes, rock sdt, bottles of "Heet," ajar with cold pills
soaking in dcohol, a pipe for inhding methamphetamine, baggies containing smal amounts of
methamphetamine, agdlon sprayer containing anhydrous ammonia, sulfuric acid, coffeefilterswith traces
of methamphetamine, and denatured acohal.

DISCUSSION OF ISSUES

|. DID THE LOWER COURT ERR IN DENYING CLAIR'S MOTION TO SUPPRESS
EVIDENCE?

14. In determining whether evidence should be suppressed, atria court's findings of fact are not
disturbed on apped absent a finding that the "trid judge applied an incorrect legal standard, committed
manifes error, or made adecision contrary to the overwheming weight of the evidence.” Taylor v. State,
733 S0. 2d 251 (118) (Miss. 1999).

15.  Withhisfirst issue, Clair contendsthat the lower court should have granted his motion to suppress
al evidence found during the search of his resdence and surrounding area. Specificaly, Clair clams that
he did not voluntarily consent to the search of hisresidence and any evidence obtained should be excluded
asthereault of anillegd search. Clair <o believesthat the consent to search form, which he erroneoudy
refers to as a search warrant, was not specific as to what area was to be searched.

T6. The United States Supreme Court has stated that when determining whether consent to a
warrantless search was given voluntarily, thetotality of the circumstances must be examined. Schneckloth
v. Bustamonte, 412 U.S. 218, 227 (1973). The Mississippi Supreme Court later adopted that standard
saying thet:

As a consequence of adopting the voluntariness for consent searches, the [United States
Supreme] Court concluded that "while the subject's knowledge of aright to refuseis a



factor to be taken into account, the prosecution is not required to demonstrate such
knowledge as a prerequidite to establishing avoluntary consent.” Thet is, consent may be
established without showing that the police warned the consenting party of his Fourth
Amendment rights or that he was otherwise aware of those rights.
Jackson v. State, 418 So. 2d 827, 830 (Miss. 1982).
17. From the record, we find that the lower court committed no error in denying Clair's motion to
suppress the evidence obtained in the search of hishome and premises. There was ample testimony from
law enforcement officers to show Clair consented to the search. Although he was handcuffed, Clair
verbaly consented to the search while in the presence of two officers. Clair wasinformed that there was
enough probable cause for the officers to obtain a search warrant, but that obtaining the search warrant
would take awhile. One of the officers tedtified to teling Clair that his house and the premises would be
searched. Therewas no evidence of any threats or coercion by the officersin obtaining Clair's consent to
search. Thetrid judgefound that Clair understood that he had theright to refuse the search, that Clair was
not under duress to permit the search, and that the consent to search was voluntarily given. We can find

no error in thetrid judges findings on this particular issue.

I1. DID THE LOWER COURT ERR BY NOT ALLOWING THE JURY TO TAKE THE
COMPLETE INDICTMENT INTO THE JURY ROOM FOR DELIBERATION?

118. With his second issue, Clair contends that a copy of the complete indictment should have been
dlowed into thejury deliberation. Clair clamsthat, because the trid judge alowed part of the indictment
concerning a possible sentence to be redacted and because there is no supporting law for this omisson,
his conviction should bereversed. According totherecord, thetria judgewanted the statement concerning
sentencing to be omitted from the indictment becauise the penaty should have nothing to do with what the
juryisdeciding. Thetrid judge said that "the jury isto decide whether or not he's guilty or innocent . . .

the matter of punishment is up to the Court within the parameters as set by the legidature, and it's not to



even be of any concern of the jury asto what the possble pendty is" The trid judge offered to let the
indictment into the jury room, but the appellant only wanted the complete indictment. Wefail to see how
the lack of a supporting case for this act by the judge would warrant areversd. We dso fal to see any
prgudice resulting from the fallure of the jury to have a copy of the indictment in the deliberation room.
This issue iswithout merit.

[11. DID THELOWER COURT ERRIN ADMITTING A JURY INSTRUCTION FROM THE

PROSECUTION FIVE MINUTES PRIOR TO SUBMITTING THE INSTRUCTIONS TO

THE JURY?
19. With his last issue, Clair cdlams that Rule 3.07 of the Missssppi Rules of Uniform Circuit and
County Court practice wasviolated becausejury instruction S-5 was not given to the defense over twenty
four hoursin advance. However, Clar offers no authority or separate argument in his brief asto the effect
of the violation of Rule 3.07.
110. TheMissssppi Supreme Court hasheld that absent prejudice to the defendant, the court'sfalure
to require the State to pre-file its jury indructions is harmless error.  Carter v. State, 493 So. 2d 327,
330-31 (Miss. 1986). AsClair doesnot offer any proof of preudice resulting from thelate ingtruction, we
find no merit to thisissue.
11. THE JUDGMENT OF THE CIRCUIT COURT OF CHICKASAW COUNTY OF
CONVICTION OF COUNT I, MANUFACTURE OF A CONTROLLED SUBSTANCE AND
SENTENCE OF THIRTY YEARS WITH FIFTEEN SUSPENDED AND COUNT II,
POSSESSION OF A CONTROLLED SUBSTANCE AND SENTENCE OF EIGHT YEARS,
SAID SENTENCES TO RUN CONCURRENTLY, ALL IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH FIVE YEARS OF POST-
RELEASE SUPERVISION, PAY FINE OF $2,000 AND $100 TO THE VICTIM'S
COMPENSATION FUND, IS AFFIRMED. COSTS OF THIS APPEAL ARE TAXED TO
CHICKASAW COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.






