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MCMILLIN, CJ.,FOR THE COURT:



1. Deandre Riser alk/aKenny Lee (hereafter "Risar) was found guilty by aMadison County jury of
one count of murder and four counts of aggravated assault. He was sentenced to life imprisonment on the
murder conviction and twenty years on each aggravated assault conviction, the assault sentences to be
served consecutively to each other and consecutively to the murder sentence. Originaly, Riser had been
indicted upon the murder charge only. Two weeks prior to histrid date, the grand jury returned a new
indictment which included the murder charge aswell as the four aggravated assault charges. On apped
Riser assertsthat the trid court should have quashed the indictment or granted his motion for severance of
the various counts. In the aternative Riser clams that, conceding the propriety of the multiple count
indictment and the court’s authority to try al counts in a single proceeding, the tria court abused its
discretion in refusing his motion for a continuance.

l.
Facts

2.  We ded primarily with procedurd questions in this apped, rendering it unnecessary to give a
lengthy recitation of thefacts of the case. It isenough to say that the State presented evidence showing that
Riser entered a business establishment in Canton known as Leroy's Club and, without apparent
provocation, purposdly shot five patrons ingde the club. One shooting victim was fatdly wounded.

Il.
Multi-Count I ndictment

13. Origindly, Riser was indicted only on a murder charge involving the deceased victim. That
indictment was handed down by the grand jury in 1998. A trid datewasultimately set for June 11, 2001.
In May 2001, adifferent grand jury returned anew indictment charging Riser with one count of murder,
being the same charge in the origind indictment, together with four additional counts, each one for

agoravated assault againg the remaining four victims who survived the shooting.



14. Defense counsd filed a motion to quash the indictment on the grounds that the multi-count
indictment was prgjudicid to Riser'sright to afair trid for severa reasons, including an assertion that the
crimes were unrelated and, therefore, did not fit into the narrowly-defined circumstance where such an
indictment is proper. The motion was denied and the case proceeded to tria on the original trid date.
5. Riser argues firg that the trid court committed reversible error by not granting severance of the
multi-count indictment that was issued just prior to trid. Higtoricaly, multi-count indictments were
prohibited in Mississippi by decisonsof the Mississppi Supreme Court such asStinson v. State, 443 So.
2d 869, 873 (Miss. 1983). However, in 1986 the L egid ature adopted amulti-count indictment statute and
the Mississppi Supreme Court subsequently adopted a procedura rule dlowing such indictments in
language that essentially tracked the statute. Miss. Code Ann. § 99-7-2 (Rev. 2000); URCCC 7.07. The
critical lement of the datute and the rule is that such indictments are authorized only when the aleged
crimes arise out of the same transaction or are parts of acommon scheme.

T6. When a multi-count indictment has been returned and the defendant requests severance, the trid
court isrequired to conduct ahearing. Corley v. State, 584 So. 2d 769, 772 (Miss. 1991). The State
bears the burden a that hearing of demondrating that the dleged offenses do indeed arise out of the same
transaction or are parts of acommon scheme. Corley, 584 So. 2d at 772. The defense "may rebut by
showing that the offenseswere separate and distinct actsor transactions.” 1d. Thetrid court isadmonished
to congder the time period between the offenses, whether evidence proving each offense would be
admissble to prove the other counts, and whether the offenses are interwoven. 1d. When these factors
are properly consdered, this Court will give deference to the trid court's findings when chalenged on

apped, employing an abuse of discretion sandard. 1d.



17. Thetrid judge, in ruling on the motion in this case, recognized that the offenses occurred at the
same place. 1t was aso brought to his attention that the entire incident was over in a matter of minutes.
Thetrid judge commented on the difficulty presented if the fact witnesses were dlowed only to testify to
a specific charge since the offenses were o interrelated thet telling the story of what happened would be
muchharder if the offenseswere severed. Riser did not make ashowing of how each offense was separate

and digtinct. In this Stuation, we are unable to discover reversble error in the trid court's ruling.

I11.
Denid of a Continuance

118. On gpped, Riser dternatively contends that, even if it was permissible to try him on dl countsin
onetrid, the Court erred in denying hisrequest for acontinuance and forcing himto go to tria so soon after
the new indictment wasissued. The denid of acontinuanceis not an issue that may be reviewed for error
on gppeal when the matter is not assgned as aground for anew trid in an gppropriate podt-trid motion.
Crawford v. State, 787 So. 2d 1236, 1242 (1 25) (Miss. 2001). In Risar's motion filed after the guilty
verdicts were returned, his only assertions are that the verdict was againg the overwhelming weight of the
evidence and that the verdict was contrary to the applicable law and the evidence. The trid court judge
cannot be put in error on that which he did not have an opportunity to pass uponitsvdidity. 1d.

T9. Though this procedurd bar may appear harsh a first glance, we observe that, at the time a
continuance motion ismade beforetrial commences, there necessarily must be some measure of conjecture
or speculation as to the extent the defendant would, infact, be prejudiced by being forced totrid at atime
when he contended that he was not prepared. However, after the trid is concluded, issues regarding

prejudice arisng from being forced to trial too early could be expected to be more apparent and could be



demonstrated with a measure of certainty that Smply would not be available before trid commenced.
Requiring the matter to be raised once again gives the trid court an opportunity to reconsider its earlier
ruling after becoming armed with actua knowledge about how the trid actually progressed and what
problems the defense encountered because of lack of time to adequately prepare. That would appear to
be an entirdly reasonabl e requirement, having the potentid to avoid thewaste of judicia resourcesinvolved
in requiring an appelate court to consider an issue based on information that was not avalableto thetriad
court when it consdered theissuefor thefirst time. Wefind thisissue proceduraly barred because it was
not raised before the trid court in anew trial motion.

110. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF COUNT | MURDER AND SENTENCE OF LIFE IMPRISONMENT;
COUNTS I, I, 1V, AND V OF CONVICTIONS OF AGGRAVATED ASSAULT AND
SENTENCES OF TWENTY (20) YEARS EACH WITH THESE SENTENCES TO RUN
CONSECUTIVELY TOEACH OTHER,AND CONSECUTIVELY TOCOUNT I,ALL INTHE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, IS AFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO MADISON COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



