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MYERS, J., FOR THE COURT:

1. Frank E. Mullett wasfound dead a hiswork station at Mississippi Baptist Medica Center (Baptist)
on January 12, 2000. Baptist prevalled before the adminigtrative law judge, but the Full Workers
Compensation Commisson (Commission) reversed the adminigtrative law judge's decison in an order
dated September 11, 2001. On June 3, 2002, the Circuit Court of the First Judicid Didtrict of Hinds
County affirmed the Commisson’s decison. Baptist gppeds the circuit court’s decison to this Court.

Baptist and Virginia Reciproca Group (Virginia Reciprocd), Baptist's carrier, assert ten issues:



|. THE FULL MISSISSIPPI WORKERS COMPENSATION COMMISSION AND
THE CIRCUIT COURT JUDGE ERRED IN FINDING THAT THE DECEASED
RECEIVED A COMPENSABLEINJURY ASA RESULT OFHISHEART ATTACK
AND DEATH AT WORK.

I1. THE MISSISSIPPI WORKERS COMPENSATION COMMISSION AND THE
CIRCUIT COURT ERRED IN AWARDING ANY COMPENSATION BENEFITS,
AND SUCH AWARD IS CONTRARY TO LAW, AGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE, AND IS MANIFESTLY
WRONG.

[11. THEMISSISSIPPIl WORKERS COMPENSATION COMMISSION AND THE
CIRCUIT COURT JUDGE ERRED IN ITS FINDINGS OF FACTSAND LAW.

IV. THE COMPENSATION ACT HAS NOT BEEN FAIRLY CONSTRUED
ACCORDING TO THE LAW AND EVIDENCE IN THIS CAUSE ASREQUIRED
BY THE MISSISSIPPl WORKERS COMPENSATION ACT.

V. THECOMMISSION AND THE CIRCUIT COURT JUDGE ERRED UNDERTHE
FACTS AND LAW IN THIS CASE, IN REVERSING THE DECISION OF THE
ADMINISTRATIVE JUDGE.

VI. THE DECISION OF THE COMMISSION AND THE CIRCUIT COURT IS
CONTRARY TO THE CREDIBLE AND CONVINCING EVIDENCE ADDUCED
IN THE TRIAL AND IS CONTRARY TO REASON, AND IS AGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

VII. THE COMMISSION AND THE CIRCUIT COURT JUDGE ERRED IN
DISREGARDING UNCONTRADICTED EVIDENCE AND MISCONSTRUING
ANDMISAPPLYING THEHEREIN REBUTTED FOUND DEAD PRESUMPTION.

VIIl. THE FINDING AND AWARD OF THE FULL COMMISSION AND THE
CIRCUIT COURT ISNOT SUPPORTED BY ANY SUBSTANTIAL EVIDENCE.

IX. THE ORDER OF THE FULL COMMISSION AND THE CIRCUIT COURT
JUDGE WAS ARBITRARY AND CAPRICIOUS IN RELYING ON FACTS NOT
IN THE RECORD.

X.IN THE ALTERNATIVE, AND ONLY IF THE APPELLATE COURT AGREES
WITH THE FULL COMMISSION ORDER AND THE CIRCUIT COURT THAT
THIS CLAIM ISIN ANY WAY COMPENSABLE, WHICH IS DENIED, THEN
THE APPELLANTS ASSERT THAT THE FULL COMMISSION ERRED IN
FAILING TO ORDER APPORTIONMENT.



Statement of the Facts
92. Baptist hired Frank Mullett in May 1997. His job title was project manager (or process
improvement manager) for Baptist's information technology department. He had three dependents, his
wife, Benita Shurdan Mullett; a son, Michad; and adaughter, Molly. Doctors diagnosed Frank with high
blood pressure sometime around August 1997. Thiswas the first chronic hedlth problem Frank had, and
he had to take regular medication for it. Frank regularly took his medication (Diovan); he filled his last
prescription on December 17, 1999. Additionally, Frank monitored his blood pressure at home with a
home monitor. Shortly before hisdeath, Frank began to take Norvasc to hel p control headaches he began
to experience in December 1999.
13. Frank regularly exercised, usudly in the form of weight lifting, running, and/or tennis. He never
smoked and continued exercising until the day of his death. He stood five feet deven inches tdl, and
maintained aweight of approximately 160 pounds.
14. At thetime of his death, Baptist was setting up a new computer record system. Frank was the
lial sonbetween Baptist and the system’ svendor. Baptist had difficultieswith the system and this gpparently
added to Frank’ sstresslevel. Additionally, Frank had to work extrahours, as did many in his department,
tryingto ensure systemswere*Y 2K compliant.” All of thiswasin addition to helping others at Baptist with
computer problems.
5. The day of Frank’s death was largely uneventful. He had not complained of any unusua blood
pressure readings, nor of any headaches. Frank attended a meeting at 10:00 that morning. Following the
meeting, Frank worked out during his lunch break, as was his usud practice. Frank returned from his
workout at around noon, and commented to a coworker that it had been a“rough workout,” or wordsto

that effect. At gpproximately 1:20 p.m., a co-worker heard a wheezing, choking sound coming from



Frank’s cubicle. The co-worker hurried over, and found Frank unconsciousin his chair. Frank was not
breathing and did not have a pulse. Co-workers attempted CPR, but failed to resuscitate Frank. The
degth certificate stated 1:30 p.m. as the gpproximate time of degth.
6.  Anadminidrative law judge found that there was sufficient evidence to rebut the “found dead”
presumption, and dismissed the workers compensation claim of Frank’s widow on April 2, 2001. The
Full Workers Compensation Commission reversed the judge’ sfindings, and ordered full deeth benefitsto
Frank’ sdependants. The Circuit Court of the First Judicid Didtrict of Hinds County affirmed thisdecision.
Baptist and Virginia Reciproca now apped to this Court.
Standard of Review
17. Under our standard of review, it is difficult to overturn the decison of the Full Commisson.
The stlandard of review in worker's compensation casesislimited. The substantid

evidencetest isused . . .. TheWorkers Compensation Commissionisthetrier and finder

of factsin acompensation clam. This court will reversethe Commisson'sorder only if it

findsthat order clearly erroneousand contrary to the overwhel ming weight of theevidence.
Smith v. B.C. Rogers Processors, Inc., 743 so. 2d 997, 1002 (Y13) (Miss. Ct. App. 1999) (quoting
Inman v. Coca-Cola/Dr. Pepper Bottling Co. of Memphis, Tennessee, 678 So.2d 992, 993
(Miss.1996)).

Legd Andyss

|. THE FULL MISSISSIPPl WORKERS COMPENSATION COMMISSION AND

THE CIRCUIT COURT JUDGE ERRED IN FINDING THAT THE DECEASED

RECEIVED A COMPENSABLEINJURY ASA RESULT OFHISHEART ATTACK

AND DEATH AT WORK.

1. THE MISSISSIPPl WORKERS COMPENSATION COMMISSION AND THE

CIRCUIT COURT ERRED IN AWARDING ANY COMPENSATION BENEFITS,

AND SUCH AWARD IS CONTRARY TO LAW, AGAINST THE

OVERWHELMING WEIGHT OF THE EVIDENCE, AND IS MANIFESTLY
WRONG.



1. THEMISSISSIPPI WORKERS COMPENSATION COMMISSION AND THE
CIRCUIT COURT JUDGE ERRED IN ITSFINDINGS OF FACTSAND LAW.

IV. THE COMPENSATION ACT HAS NOT BEEN FAIRLY CONSTRUED
ACCORDING TO THE LAW AND EVIDENCE IN THIS CAUSE ASREQUIRED
BY THE MISSISSIPPl WORKERS COMPENSATION ACT.

V. THECOMMISSION AND THE CIRCUIT COURT JUDGE ERRED UNDER THE
FACTS AND LAW IN THIS CASE, IN REVERSING THE DECISION OF THE
ADMINISTRATIVE JUDGE.

VI. THE DECISION OF THE COMMISSION AND THE CIRCUIT COURT IS
CONTRARY TO THE CREDIBLE AND CONVINCING EVIDENCE ADDUCED
IN THE TRIAL AND IS CONTRARY TO REASON, AND IS AGAINST THE
OVERWHELMING WEIGHT OF THE EVIDENCE.

VIl. THE COMMISSION AND THE CIRCUIT COURT JUDGE ERRED IN
DISREGARDING UNCONTRADICTED EVIDENCE AND MISCONSTRUING AND
MISAPPLYING THE HEREIN REBUTTED FOUND DEAD PRESUMPTION.

VIII. THE FINDING AND AWARD OF THE FULL COMMISSION AND THE
CIRCUIT COURT ISNOT SUPPORTED BY ANY SUBSTANTIAL EVIDENCE.

IX. THE ORDER OF THE FULL COMMISSION AND THE CIRCUIT COURT
JUDGE WAS ARBITRARY AND CAPRICIOUS IN RELYING ON FACTS NOT
IN THE RECORD.
T18. Baptist asserts that the “found dead” presumption of workers' compensation law does not apply
to the facts of this case. Our supreme court has described the "found dead” presumption as follows:
Theruleisfirmly established in this state when an employeeisfound dead a aplacewhere
his duties require him to be or where he might properly bein the performance of hisduties
during work hoursin the absence of evidence that he was not engaged in his employer's
business, there is a presumption that the accident arose out of and in the course of his
employment.
Nettles v. Gulf City Fisheries, Inc., 629 So. 2d 554, 556-57 (Miss. 1993). The presumption may be
rebutted upon showing substantia credible evidence that the employee’ s duties did not contribute to the

cause of death. Id. at 557. Itisuptotheemployer/carrier to rebut the presumption, and it isnot the burden



of the clamant to support the presumption. U.S. Rubber Reclaiming Co. v. Dependents of Stampley,
508 So. 2d 673, 676 (Miss. 1987) (citing Okolona v. Dependent of Harlow, 244 So. 2d 25, 26 (Miss.
1971)). Whilethisis, admittedly, adifficult burden to overcome, it belies “the likdlihood that, if anything,
greater unfairnesswould attend its placement on [a] claimant whose principa witness has been sllenced by
death.” Road Maintenance Supply, Inc. v. Dependents of Maxwell, 493 So. 2d 318, 322 (Miss. 1986).
T9. The presumption gpplies in the ingtant case, as Frank was found dead in his cubicle, where he
performed most of his duties. We find that Baptist has not carried the burden to rebut the presumption.
In summary, these are the facts that they claim rebut the presumption:

(1) Frank was in relatively good hedlth.

(2) He suffered from chronic hypertension.

(3) Frank met with a co-worker gpproximately ten to fifteen minutes before his deeth for about

three or four minutes. The co-worker could not tell if Frank was under any stressor if Frank did

not fed well.

(4) Frank talked to a co-worker who could not tell from Frank’ s voice that anything was wrong.

(5) A medical doctor, who never examined Frank, stated that Frank’ sjob did not contributeto his

heart attack.!
110. We cannot say that these facts add up to “substantia credible evidence.” Baptis’s evidence is
based on assumptions. Sincetheworkers compensation statutes are to be construed liberdly in favor of
the employee, assumptionscould just aswell, and should, bemadein favor of Frank’ sdependents. Har per
v. North Mississippi Med. Cir., 601 So. 2d 395, 398 (Miss. 1992).

X.IN THE ALTERNATIVE, AND ONLY IF THE APPELLATE COURT AGREES

WITH THE FULL COMMISSION ORDER AND THE CIRCUIT COURT THAT

THIS CLAIM ISIN ANY WAY COMPENSABLE, WHICH IS DENIED, THEN

THE APPELLANTS ASSERT THAT THE FULL COMMISSION ERRED IN
FAILING TO ORDER APPORTIONMENT.

The same doctor admitted that extreme emotiona stress could have caused the heart attack,
and that he did not know what Frank was doing or feding immediately prior to the fatal heart attack.
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11. Baptist urges that any recovery should be apportioned according to section 71-3-7 of the
Missssppi Code of 1972 (Rev. 2000). We disagree. Where the cause of death is unknown,
gpportionment isingppropriate. U. S Rubber Reclaiming Co., 508 So. 2d at 677. We know that Frank
died of aheart attack, but the ultimate cause of his death—what caused the heart attack—remains unknown.
Since the cause of the heart attack is unknown, we cannot gpportion benefits.

112. THEJUDGMENT OF THE CIRCUIT COURT OF HINDSCOUNTY ISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN,C.J.,,KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS,AND LEE,
JJ.,, CONCUR. GRIFFIS, J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED
BY IRVING AND CHANDLER, JJ.

GRIFFIS, J., DISSENTING:
113. The Mississppi Supreme Court described the “found dead” presumption in Washington v.
Greenville Mfg. & Machine Works 223 So. 2d 642, 645 (Miss. 1969) as follows:

Theruleisfirmly established in this state when an employeeisfound dead at aplacewhere

his duties require him to be or where he might properly bein the performance of hisduties

during work hoursin the absence of evidence that he was not engaged in his employer’s

business, there is a presumption that the accident arose out of and in the course of his

employment.
InRoad Maintenance Supply, Inc. v. Dep. of Maxwell, 493 So. 2d 318, 321(Miss. 1986), thecourt held
that the presumption would disappear upon “credible evidence that the deceased employee’s work
‘activities did not cause or contribute to the heart attack.™ In Johnston v. Hattiesburg Clinic, P.A., 423
So. 2d 114, 119-20 (Miss. 1982) the court ruled:

In order to overcome the presumption of causal connection not only must the cause of

death be explained, but the work activities of the decedent must aso be fully developed
to show that such activities did not cause or contribute to the heart attack.



14.  Inthiscase, the Commissonfailedto consder severd undisputed facts. Thesefactsclearly support
Baptist's pogition that the “found dead” presumption was rebutted and that Frank Mullett’ s desth was not
caused by or contributed to through his employment.

115.  Inoverturning the adminigrative law judge's decison, the Commission first concluded that Mr.
Mullett’ sactivitieswere not accounted for during the sixty to seventy-five minutes prior to hisdeath. Next,
the Commission concluded that no credible medica expert testimony was presented to show that Mr.
Mullett’ s desth was not caused by work-related activities. Both of these conclusions are contrary to the
evidence in the record.

116. Firgt, Johnston provides that, for the presumption to be overcome, Mr. Mullett’s activities
immediatdy preceding hisdeath must be“fully developed.” 1d. The Commission’sorder repeatedly states
that his activities were not accounted for during the sixty to seventy-five minutes prior to his death. This
conclusonissmply not supported by therecord. Indeed, there was detailed evidence of what Mr. Mullett
did from the evening before through the time of his desth, a gpproximately 1:30 p.m. on January 12th.
17. Therecord revedsthat Mr. Mullett was experiencing difficulty contacting his persond physician,
Dr. Bob May, to obtain aprescription refill. Dr. May had previoudy trested Mr. Mullett for hishigh blood
pressure and prescribed medication. In the days prior to hisdeath, Mr. Mullett complained that he was not
able to reach Dr. May to refill his high blood pressure medication prescription.

118.  The evening before his degth, January 11th, Mr. Mullett complained to hiswife that it had been a
“tough day." From 6:00 until 10:00 p.m. that evening, Mr. and Mrs. Mullett painted their bedroom in
anticipation of the arriva of new furniture the next day. They had moved their furniture out of their

bedroom and were “roughing” it until the new furniture arrived.



119.  On the morning of January 12th, according to Mrs. Mullett, Mr. Mullett seemed alittle bothered
and commented that he needed to get the prescription from Dr. May. He did not complain about any
headaches or a high reading on his blood pressure monitor, but his Day Timer indicated that he had called
Dr. May a home that morning. Mr. Mullett went to work at 7:00 am. He had a 10:00 am. meeting.
After the meeting, he went to workout at the fitness center. He returned to his office around noon. From
noonuntil he began experiencing problems, a approximately 1:15 p.m., hewas in or around hisdesk and
cubicle.
920. PaulaKatherine McCormack, aregistered nurse, tetified that she worked in the office with Mr.
Mullett, and she attended the 10:00 am. meeting. Shetedtified that there was nothing significant about the
10:00 meeting, and said it had been a“nice meeting.” Shetedtified that her desk was about fifty feet from
Mr. Mullet's desk. She said they were in the same office, but different cubicles. She tegtified that Mr.
Mullett cameto her cubicle, sat and spoke with her about ten or fifteen minutes prior to hiscollgpse. She
remembered that time to be approximately 1:00 p.m. Shetestified they were joking around, and she did
not see anything physicaly wrong with Mr. Mullett. Their vist lasted approximately three or four minutes.
Ms. McCormack was the first medical professiona to respond and treat Mr. Mullett once he began
experiencing problems.
921. Norva Yerger testified that hisdesk was next to Mr. Mullett’ sdesk, only separated by apartition.
Mr. Yerger testified that he waswith Mr. Mullett a the 10:00 am. meeting and that Mr. Mullett left to go
to lunch at about 11:00 am. He too testified thet it was a“good meeting.” He testified that some of the
meetings had been stressful, but Mr. Mullet had accomplished severa things and his supervisors were
pleased. Mr. Yerger tedtified that “we dl felt good about the meeting.” Mr. Yerger testified that Mr.

Mullett returned to the office around noon and went to hisdesk. Mr. Mullet told Mr. Y erger that he had



been a the gym during lunch and thet it was a “rough workout.” Mr. Yerger could hear Mr. Mullett it
downin his cubicleand make atdephonecal. Mr. Mullett was on the phone when Mr. Y erger heard him
began to wheeze. Mr. Yerger testified:

Then | heard him making a strange sound, kind of awheezing sound. At first | thought he

was laughing and then it kept on. And | said, “Frank are you dl right?” And he didn’t

answer. And 0 | kind of got up and looked, and he was dumped back in his chair like

this, you know, like he was - something was wrong with him.
Mr. Yerger caled Ms. McCormack for assistance.
722. Thetestimony of these witnesses chronicle Mr. Mullett's activities up to the moment he collgpsed.
From approximately noon until he began experiencing problemsat 1:15 p.m., Mr. Mullett waseither talking
with or in the immediate vicinity of his co-workers. None of the co-workers could indicate any stressful
event or problem that could have caused or contributed to Mr. Mullett's desth. The Commission’s
concluson that sixty to seventy-five minutesprior to Mr. Mullet's desth were unaccounted for isnot based
on the evidence presented.
723.  Second, the Commission held that no “ credible expert medica testimony” was presented by the
employer which rebutsthe“found dead” presumption. Dr. JamesL. Crosthwait, aboard-certified internist
and specidigt in cardiology, testified by depostion.  Although he did not examine Mr. Mullett prior to his
death, Dr. Crosthwait reviewed Mr. Mullett’s medical and employment records and determined that Mr.
Mullett “ suffered from sudden death syndrome.”  Dr. Crosthwait testified that the most likely cause of this
was"“ sudden failure of the heartbeat.” Heasotetified that Mr. Mullett'sjob did not contribute to hisdesth
finding that “the job did not cause or contribute to his heart disease or to the sudden degth episode.” Dr.

Crosthwait testified that the more likely cause of death was high blood pressure, concluding that “[p]oorly

controlled hypertenson isarisk factor for a heart attack and sudden death.” Dr. Crogthwait's testimony
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refutesthe Commiss on'sdetermination that “ no crediblemedicd testimony” waspresented by theemployer
to rebut the “found dead” presumption. Dr. Crosthwait's opinion was credible medica evidencethat Mr.
Mullett died from an non-work related heart condition.
924. These two e ements combined with the evidence that Mr. Mullett was suffering from high blood
pressure, the testimony of al of his co-workers that the day in question was not a stressful one, and the
evidence that Mr. Mullett’s stress level had tapered off clearly demondrate that the judgment of the
Commission was not supported by substantia evidence,
925. ThiscaseisanaogoustoUnion Producing Co. v. Smpson’s Dependants 251 Miss. 183, 168
So. 2d 808, 808 (1964). In Union Producing Co., the employee died at work of a heart attack. 1d. at
187, 168 So. 2d at 809. The employer presented evidence of a pre-existing condition, provided details
of the employee'swork, and devel oped thefactsuntil theemployee'sdeeath. Id. at 194, 168 So. 2d at 813.
The supreme court held:
Since the Employee was not under any mental strain resulting from his work, and the
physical efforts of hisjob, inthewords of clamant, required him tolift nothing heavier than
a pencil and a piece of paper, it canot be said that there is any substantial connection
between histerminad heart atack and his employment.
.
726. Here, Baptist presented “credible evidence” that Mr. Mullett’s work activities did not cause or
contribute to his deeth. Road Maintenance Supply, Inc., 493 So. 2d at 321. For the presumption to
disappear, Mississppi law does not require the employer to prove this by clear and convincing evidence
or by a preponderance of the evidence. Ingtead, the presentation of “credible evidence’ is sufficient for

the presumption to disappear. 1d. See also Washington v. Greenville Manufacturing & Machine

Works, 223 So. 2d 642, 647 (Miss. 1969) (“found dead” presumption disappears if credible evidence
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exigs that the deceased employee's work activities did not cause or contribute to the heart attack) (also
cited and quoted with gpprovd in Johnston v. Hattiesburg Clinic, P.A., 423 So.2d 114, 119-20
(Miss.1982); Alexander v. Campbell Construction Company, 288 So.2d 4, 5 (Miss.1974); McCarley
v. luka Shirt Co., 258 So.2d 421, 422 (Miss.1972); City of Okolona v. Dependent of Harlow, 244
So.2d 25, 26 (Miss.1971)).

927.  Accordingly, the Commission clearly erred in determining that Baptist did not satisfactorily rebut
the “found dead” presumption to show that Mr. Mullett’s desth did not arise out of or in the course of his
employment. For these reasons, | disagree with the mgjority's decison and dissent.

IRVING AND CHANDLER, JJ., JOIN THIS SEPARATE OPINION.
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