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MCMILLIN, CJ., FOR THE COURT:
1. Jerry Vincewas convicted of receiving stolen property by aWadthal County Circuit Court jury and
was sentenced to the maximum dlowable term of five years. Based on afinding that Vince had two prior
fdony convictions, the triad court ordered that the sentence be served without digibility for probation or
parole. Vince has appeded his conviction and sentence to this Court and asserts the following errors: (a)

the trid court erred in determining that Vince's prior conviction for interstate trangportation of a solen



vehide was admissble for congderation by the jury asapart of the prosecution’s case; (b) the court erred
in refusing his requested circumstantia evidence ingruction; (c) Vince received ineffective assstance of
counsel based on defense counsd’s failure to raise a hearsay objection to certain testimony; (d) the
evidence establishing his guilt was insufficient as amatter of law to support the conviction, or, dternaively
the guilty verdict was againg the weight of the evidence; and (€) his sentence as a habitua offender was
in error because of the prosecution’s falure to properly prove the existence of the required prior
convictions. We conclude that VVince s conviction ought to be affirmed but that the judgment of sentence
must be vacated and this cause remanded for resentencing in accordance with the terms of this opinion.

l.
Facts

2.  Alaw enforcement officer investigating the suspected theft of askidder and trailer owned by Harold
Puderer was able to locate the missing items hidden in a clearing on wooded property belonging to the
appellant, Jerry Vince. The property was removed by Puderer with permission of theinvestigating officer
but without Vince's knowledge. Thisresulted in Vince reporting the equipment as being stolen from him.
Inthe course of theinvetigation, Vince claimed to have purchased the equipment from anindividua named
Mark Miller, who had appeared at his residence unannounced and offered the equipment for sae for
$1,000. Vince produced a bill of salethat, on its face, appeared to have been executed by Miller before
anotary publicin Louisana. However, a trid, the investigating officer tedtified that the Louisana officid
told him that Vince had gppeared done a his office to obtain the notary’ s acknowledgment of execution
of the document. Law enforcement officers were unable to locate an individual named Mark Miller, and

Vincetold them that he had never seen the man until he appeared a his door offering to sdll the equipment.



A witness a trid tedtified that Vince had discussed the equipment with him and, rather than claming
ownership through purchase, had told him that the equipment was borrowed.
113. The defense did not call any witnesses.

.
Admissibility of Prior Conviction

14. Thefactsof thiscaseillustratethe confusion that sometimesarisesregarding the purposesfor which,
and the circumstances under which, a defendant’ s prior convictions may be introduced into evidence for
consderation by the jury. At the close of the prosecution’s case, the State sought a ruling that evidence
of Vinces prior conviction for interstate transportation of a stolen vehicle was admissible. In the context
of the prosecution's remarks and the timing of the motion, it is evident that the State sought the court’s
ruling as awarning shot across the defendant’ s bow in anticipation that Vince might be consdering taking
the stand in his own defense. The State's attorney specificaly invoked Mississppi Rule of Evidence 609
in seeking aruling from the court. Rule 609 dedls drictly with the use of prior crimina convictions used
“[f]or the purpose of attacking the credibility of awitness. ...” M.R.E. 609(a).

5. Neverthel ess, the State’ sargument in favor of admissibility centered entirely onthe proposition that
the prior conviction met one of the stated exceptionsto Mississppi Rule of Evidence 404. Rule 404 dedls
with the entirdy different propostion that proof of prior crimind activity, though generdly not admissble
if offered to persuade the jury that the defendant has a propendty for such behavior, may be admissiblein
certain specific Stuations as tending to make the fact of defendant’s guilt more likey. M.R.E. 404(b).
Though not an exhaudtive lig, the rule suggests severd circumstances where evidence of previous crimind

involvement may be admitted as bearing directly on the issue of guilt. The list includes matters such as



proving “motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or
accident.” M.R.E. 404(b).

T6. One of theprincipa differencesbetween prior conviction evidence admitted under Rule 404(b) and
Rule 609 is that evidence of prior crimind activity admitted for one of the purposes dlowed under Rule
404(b) isadmissible as a part of the prosecution’s case in chief without regard to whether the defendant
may, or may not, take the stand in his own defense. On the other hand, it is self-evident that, if the
defendant ects not to testify, then there is no basis to impeach him as awitness and Rule 609 cannot be
the vehicle to get aprior conviction before the jury.

q7. In the case now before us, the prosecuting attorney initidly framed his motion as being brought
under Rule 609 but the thrugt of his argument was that the prior conviction was admissible under Rule
404(b), specificdly to negate aclam of accident or mistake. Thetrid court, in ruling on the admissibility
of the prior conviction, also based its ruling on Rule 404(b) considerations and not Rule 609.

T18. Now, onapped, Vinceclamsthat the court’ sdetermination wasincorrect under Rule 609 and that
the prior conviction was not admissible for purposes of impeachment. He clams that he eected not to
testify based on the chilling effect of the court’ s erroneous ruling and that thishad the effect of denying him
afundamentdly fair trid. However, astheforegoing discusson has shown, theadmissibility of thisprevious
conviction hinged, not on whether Vince eected to testify in his own defense, but on whether the defense
presented evidence from any source that tended to advance a clam that his possession of the stolen
property was somehow accidental or mistaken on his part. Once such a claim became alegitimate issue
inthetrid, according to thetrid court’s ruling, the prior conviction would be admissible.

T9. Certainly, the defendant taking the stand and advancing a verson of events that tended to make

his possession appear accidental or based on some mistake would be one way to invoke a claim of



accident or mistake within the meaning of Rule 404(b), but it isjust as certainly not the only way. Facts
Setting up such aclam could dso be provided by defense witnesses other than the defendant. Thiswould

lay the predicate for admissbility of the prior conviction under the theory of the court’s ruling just as
effectivey astestimony to that effect fromVince. By the sametoken, Vince could havetedtified in hisown

defense and not said anything that would legitimatdly raise the issue of accident or mistake and the prior

conviction would remain inadmissible under Rule 404(b) because of the absence of a proper predicate, i.

e., putting aclaim of accident or mistake at issue. In that second scenario, where the defendant testifies,

the question of whether the conviction would be admissble purdly for impeachment purposes under Rule
609 would have been an entirdy different metter.

110.  Ontherecord now before us, the admisshbility of the conviction purely for impeachment purposes
under Rule 609 has never been properly considered and ruled upon by thetria court. Our duty istorule

on claimed errors committed at the trid level and we normaly do not consider matters not first presented

tothetrid court for aruling. Crenshaw v. State, 520 So. 2d 131, 134-35 (Miss. 1988). In the case now
before us, thetria court ruled the conviction admissible for Rule 404(b) purposes. Vince contendsin this

apped that the conviction was not admissble for impeachment purposes under Rule 609, which, despite
some |oose language in the record, has not beenruled on by thetria court. Nothing in theissuesraised or

argued inthis apped significantly chalengethetrid court'sruling asto Rule 404(b) admissbility, and, indl

events, a ruling based on Rule 404, even if erroneous, does nothing to improperly interfere with a
defendant'sright to testify in his own defense. The issue is without merit.

i
Ineffective Assstance of Counsd



11. The investigating officer was permitted to testify without objection that he discussed the
circumstances under which the sworn acknowledgment of the bill of sde had been obtained with the
Louisana notary public and that the officid had confirmed that Vince aone had gppeared and requested
the officid’ s certification. Vince now assertsthat this evidence was plainly objectionable hearsay and was
extremey damaging to the defense. He says that defense counsel’ s fallure to interpose atimely hearsay
objection to the damaging testimony is enough to demondrate that he was denied his condtitutionaly-

guaranteed right to effective assistance of counsd in defending the charges againg him.

12. Clamsof ineffective assstance of counsd, in order to prevail, must meet atwo-prong test. Firdt,

it must be shown that counsel’ s performance was deficient. Strickland v. Washington, 466 U.S. 668,

687 (1984). Secondly, it must be shown that, but for counsd’s deficient performance, there was a
subgtantiad likelihood of a different outcomein the case. 1d. We would agree that the statement offered
by the investigating officer concerning what he learned in a conversation with the Louisiana notary public

was hearsay that, upon atimely objection, ought to have been excluded from the evidence. We dso are
satisfied that the evidence was damaging to the defense.

113. However, there was asubstantiad amount of admissible evidence that tended to cast doubt on the
legitimacy of the bill of sale, including the fact that the mysterious sdller named in the instrument could not
be located and the inherent implaugihility of Vince' sverson of events asrelated by him to the investigating
officer. When combined with the fact that the defense did not offer any evidence tending to establish a
legitimate transaction of sde between Vince and this shadowy figure, we conclude that there was a
subgtantia body of evidence from which the jury could reasonably conclude that the bill of sde was not

genuine, even without evidence regarding the Louisana notary public’s purported knowledge about the

circumstances of its execution. That fact, combined with other evidence in the record tending to establish



Vince s guilty knowledge concerning his possession of the equipment, appears to have made the overdl
evidence of Vince s guilt overwhelming with or without the hearsay statements dlegedly made by the
Louigana notary public. Inthat circumstance, even were we to conclude that defense counsd’ sfalureto
interpose a hearsay objection in this one instance, of itself, rose to the level of incompetent performance
that would invoke Strickland, we do not conclude that there was a reasonable probability that the
excluson of this evidence would have resulted in an acquittal. For that reason, the claim of ineffective
assstance fals to meet the second part of the two-prong test of Strickland and, for that reason, cannot
succeed.

V.
Circumstantial Evidence Ingtruction

14.  Vinceclamsthat the case againg himisbased entirely on circumstantia evidence and that thetria
court erred in refusing hisrequested “two interpretation” instruction. Ingructionsof thisnature are required
only when dl of theevidencetending to establish guilt iscircumgtantia. Sullivanv. State, 749 So. 2d 983,
992 (1 20) (Miss. 1999). The Mississippi Supreme Court has said, in a drug possession case, that
eyewitness evidence placing illicit drugsin the defendant’ s gpartment was direct evidence of congtructive
possessi onwhich negated the requirement of acircumgantia evidenceingruction. Keysv. State, 478 So.
2d 267, 268 (Miss. 1985). Inthe case before us, there was eyewitnesstestimony that Vincewasin actua
possession of the stolen equipment. Possession, asin Keys, is one of the essentid ements of the crime,
the only remaining question in Vince' s case being his understanding of the nature of his possesson. The
State was, beyond question, unableto present any direct evidencethat Vince knew that the equipment had
been stolen; however, there was testimony that Vince had told conflicting stories regarding how he came

into possession of the property and had offered what the jury could reasonably have concluded was a



forged hill of sde as proof of ownership. That was, in our view, sufficient to support the jury’s
determination that Vince knew or reasonably should have known that the equipment was solen.  The
Missssippi Supreme Court observed in Keys that “[p]roof of feonious intent will dways be by
crecumstantid evidence except where the accused has confessed.” |d. However, intent or guilty
knowledge is only one element of the crime. We conclude that the direct evidence of possesson was
enough, under established caselaw, to removethe necessity for acircumstantial evidenceingtruction or the
related “two interpretation” ingruction.

V.
Proof of Prior Convictions for Enhanced Punishment

15. Thetrid court permitted an amendment to the indictment to assert that Vince was a habitual
crimind subject to enhanced punishment under the provisionsof Section 99-19-81 of theMississippi Code.
Thereisno written motion in the record requesting such an amendment though there are Satementsin the
record by the prosecuting attorney that “the State has put him [Vince] on notice that it intends on
proceeding as an habitua . . ..” None of the didogue on the record regarding the Stat€’ s intentions sets
out with any clarity the relevant facts necessary to identify the prior convictions relied upon by the
prosecution until after the sentencing hearing had begun.
716. The order dlowing the amendment, quoted in its entirety, states as follows:
This cause having cometo be heard on motion of the State of Mississippi toamend
the above referenced indictment to reflect the habitua status of the defendant pursuant to
Missssppi Code Section 99-19-81 and the court having heard the evidence finds the
motion well taken as the defendant was convicted of two prior fdonies. Therefore, itis
Ordered that the above referenced indictment is amended to reflect the habitual
datus of the defendant pursuant to M.C.A. Section 99-19-81, as amended, the court

having heard the evidence finds the motion well taken as the defendant was convicted of
two prior felonies.



17.  WhileVince s complant raised in his brief dedls with the sufficiency of the evidence presented to
establish histwo prior convictions, we are congtrained to note as plain error the evident deficiency in the
form of the amended indictment insofar as it purported to charge Vince as a habitua offender. Uniform
Circuit and County Court Rule 11.03 requires that, in cases such asthis
[tihe indictment must include both the principd charge and a charge of previous
convictions. The indictment must alege with particularity the nature or description of the
offense condtituting the previous convictions, the state or federal jurisdiction of any
previous conviction, and the date of judgment.
URCCC 11.03.1.
118. InArdyv. State, the Missssppi Supreme Court considered anindictment that purported to charge
the defendant as a habitua offender. Ard v. State, 403 So. 2d 875, 876 (Miss. 1981). Apparently, the
necessary information as to one indictment was included in the amendment; however, the court found the
indictment to be defective on its face in its attempt to charge the necessary second prior conviction. As
to that conviction, the indictment read: “[A]nd the said Billy Ard was convicted in the State of Mississippi,
of another felony, same being Cause No. 218.” 1d. The court said that “[i]t is readily seen that the
indictment does not meet the requirements of the statute . . .” and, thus, rendered invalid any attempt to
sentence Ard as a habitua offender. 1d.
119. InLayv. State, the supreme court dealt with an indictment that purported to chargeasingle prior
drug-related conviction to enhance the degree of punishment inaheroin salecase. Lay v. Sate, 310 So.
2d 908, 909 (Miss. 1975). Asto the prior conviction, the indictment charged as follows:
[that John Lay, J.] did willfully, knowingly, unlawfully and felonioudy sdll, barter and
transfer a controlled substance without authority of law, to-wit: Heroin, and that said John

Lay, Jr. has previoudy been convicted in New Orleans, Louisanaon May 20, 1969 and
July 15, 1969 for violation of the Uniform Controlled Substance Act of 1972, asamended



Id. The court found thislanguagefataly defective asnot supplying the necessary “ particularity” to properly
charge prior convictions. Id. a 910. Equaly asimportant to the case now before us, the supreme court
specificdly held that “[t]hese defects in the indictment were not waived even though Lay falled to demur
to the indictment beforetrid.” 1d.
920. Becausethedefect intheindictment in thiscasewas so fundamenta and because of theimportance
to the crimind process of a properly drawn indictment that fully acquaints the defendant with the nature of
the accusations brought againgt him, we note the matter as plain error and conclude that it requires usto
reverse Vince' s sentence insofar as he was sentenced asahabitua offender. See Usry v. Sate, 378 So.
2d 635, 639 (Miss. 1979) (discussion).
721. We cannot leave this aspect of the case, however, without further observing the long-standing
admonitionof the supreme court warning againgt the* tendency to routindy alow the state to produce some
documentation of prior offenses and for the trid court to perfunctorily find the defendant an habitud
offender....” Sedlyv. Sate, 451 So. 2d 213, 215 (Miss. 1984). Rather than gpproving such an off-
hand treatment of the issue, the supreme court said:

We wish toleave no doubt that the requirement of abifurcated trid meansafull two-phase

trid prior to any finding that a defendant is an habitud offender and subject to enhanced

punishment. Further, a complete record of the second part of the trial must be made.
Id. In the case now before us, the entire extent of the proof asto Vince s prior convictions conssted of
the following statement by the prosecuting atorney:

Y our Honor, prior to sentencing, Y our Honor, the State of Mississippi hasfiled amotion
to amend the indictment reflecting the habitud status of Mr. Jerry Vince.

In support of that motion we tender to the Court the NCIC report, demonstrating severa
prior convictions. But for the purpose of thismotion, | will highlight 1976, Mr. Vince was
sentenced to Angola Penitentiary in the State of Louisiana, for aterm of eighteen months;
and in 1990, he was sentenced in the Federd Didtrict Court of Cincinnati, Ohio, for the

10



charge of Interstate Transportation of a Stolen Motor Vehicle, and was sentenced to
twenty-seven months. For the purpose of this motion, Y our Honor, we tender this.

722.  Without reaching the unresolved issue of whether an unauthenticated computer printout purporting
to be an NCIC compilation of a defendant’s crimind history is sufficient evidence to establish prior
convictions beyond areasonable doubt, we observethat, in this case, the report isnot apart of the record.
The NCIC printout does not appear as one of the exhibits, nor is it listed as an exhibit in the official
transcript prepared by the court reporter. The State hasthe burden of proof asto al the essential elements
of the crime. Washington v. State, 645 So. 2d 915, 918 (Miss. 1994). Even without consideration of the
defects on the face of the indictment, we are forced to conclude that the State failed as a matter of law to
carry its burden of proof to show Vince s requidite prior convictions beyond a reasonable doubt. Thus,
we conclude this to be a second and equaly compdlling reason to vacate Vince' s sentence insofar as it
purported to sentence him as a habitual offender under Section 99-19-81 of the Mississippi Code.

723.  We note that during the course of the sentencing hearing the prosecuting attorney offered the
observation that the State relied on the NCIC printout "pursuant to [Ficklin] v. State, a 2000 Court of
Apped's case, stating that computer printouts of the NCIC report were admissible and legdly sufficient to
amend the indictment.”

724. This gatement isincorrect. This Court’sdecisonin Ficklin v. Sate, 758 So. 2d 457 (Miss. Ct.
App. 2000) did not involve the question of the admissibility or the evidentiary worth of raw NCIC
printouts. Rather, that case dealt with computer-generated records of the Mississippi Department of
Corrections regarding Ficklin's prior history of incarceration in this State, which records were found to be
exceptions to the hearsay exclusionary rule asbeing datacompilations of records maintained inthe ordinary

course of apublic agency’ sbusiness. Ficklin, 758 So. 2d at 462. The records were further found to be

11



sf-authenticating because they were certified in writing as being correct under the signature of the
custodian of those records. 1d. These records are markedly different from NCIC records, which purport
to beacompilation of information gathered from variousjurisdictions throughout the country, the accuracy
of which cannot necessarily be certified by the NCIC compiler. By way of example, though the NCIC
custodian may properly certify that the NCIC report is an accurate transcription of crimina records
supplied by the State of Idaho, that custodian is not in a position to assess the accuracy of the underlying
informationprovided by the records custodian. See Har veston v. State, 798 So. 2d 638, 640-41 (1 5-
11) (Miss. Ct. App. 2000).
125. Becausewe have dready decided that the enhanced punishment meted out to Vince on thisrecord
cannot be upheld, we find no purpose in ddving further into the issue of the utility of NCIC records as
evidence. Rather, we end this portion of the opinion by offering thissmple admonition fromthe Missssppi
Supreme Court in Mcllwain v. Sate

We have regularly upheld sentences under the habitud crimina statutes where the proof

of prior convictions was made by certified copies of the judgments of conviction. This

accords with the basic principle that the best evidence of a conviction is the

judgment of conviction.
Mcllwain v. Sate, 700 So. 2d 586, 589 (1/13) (Miss. 1997) (emphasis supplied) (citations omitted). A
prosecuting atorney, intent on proving prior convictions, would do well to heed this smple and
graightforward advice from the Mississippi Supreme Court rather than needlesdy testing the limits of the
rules of evidence by atempting to make do with increasingly remote and less reliable methods of proof.
726. Our decison to reverse and render on the propriety of sentencing Vince as a habitua offender

renders moot another aspect of Vince's clam that he received ineffective assstance of counsd. Vince

argued in his brief that his atorney’s failure to oppose the introduction of the NCIC report on hearsay

12



grounds rendered counsdl’s performance ineffective when measured againg the level of competency
guaranteed him by the Sixth Amendment. Having decided the question of sentencing asahabitua offender
inVince sfavor on other grounds, we need not congder that claim on the merits.

VI.
Weight and Sufficiency of the Evidence

727.  Vince argues that the evidence was insufficient as a matter of law to support a guilty verdict.

Alternatively, he urges that the verdict was againg the weight of the evidence, entitling him to anew trid.

His argument is based on what he perceives to be the unsatisfactory nature of the Stat€' s proof of guilty
knowledge on his part. Incdamsof thisnature, this Court must review dl of the evidenceand view itinthe
light most favorable to upholding the verdict. McFee v. State, 511 So. 2d 130, 133 (Miss. 1987). We
arefurther required to conclude that the jury drew al reasonable inferences from the evidence in amanner
conggent with afinding of guilt. 1d.

128. We have, in another part of this opinion discussng the necessity for a circumgtantia evidence
ingruction, dedt with the evidence that we found was sufficient to support an inference of guilty knowledge
on Vince s part. The conclusion we reached on that issue answers equaly as well on this question and

demondirates the lack of merit in Vince' s claim that the evidence was insufficient to convict.

129. Astotheclamthat theverdict was againg the weight of the evidence, we observe that the defense
presented no evidence to counterbalance the State’ s proof that we have found sufficient to support a
reasonable inference of guilty knowledge on Vincegspart. A new tria may be ordered on thisground only
to avoid a substantid miscarriage of justice. Groseclose v. Sate, 440 So. 2d 297, 300 (Miss.1983).

There was ample evidence that, if found credible by the jury, would establish Vince s guilt and there was

essentidly no affirmative evidence tending to show that his possession of the equipment was derived and

13



maintained innocently. The jury determines what weight and worth to give to the evidence. Meshell v.
State, 506 So. 2d 989, 991 (Miss. 1987). By itsverdict, it plainly indicated that it found the State’ s proof
trustworthy and we can discover no basis to conclude that the jurors somehow deviated from their duty
inso finding. Vince hasfailed to demondrate that he is entitled to anew trid in order to avoid amanifest
injudtice.

30. THE JUDGMENT OF THE CIRCUIT COURT OF WALTHALL COUNTY OF
CONVICTION OF RECEIVING STOLEN PROPERTY ISAFFIRMED. THE JUDGMENT
CONCLUDING THAT THE DEFENDANT IS SUBJECT TO ENHANCED PUNISHMENT
UNDER SECTION 99-19-81 OF THE MISSISSIPPI CODE ASA HABITUAL OFFENDERIS
REVERSED AND RENDERED AND THIS CAUSE IS REMANDED FOR THE SOLE
PURPOSE OF RESENTENCING THE APPELLANT. COSTS OF THIS APPEAL ARE
ASSESSED TO WALTHALL COUNTY.

KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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