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1. The mation for rehearing isdenied. However, the origind opinion issued herein iswithdrawn and
this opinion subgtituted.
12. Patrick Jones appeds from a judgment of conviction entered by the Circuit Court of Bolivar
County, Missssppi following a jury verdict which found him guilty of negligently causing the degth of
another while operating a vehicle under the influence of cocaine. In this apped, Jones contends that the
trid court erred in admitting the results of his urine andysis and that the evidence isinsufficient to support
the verdict. He adso contends that the verdict is againsgt the weight of the evidence and exhibits bias and
prgudice agang him ance, inhisview, it isbased solely upon suspicion and speculation. We disagreeand
affirm the judgment of the trid court.

FACTS
113. While driving his loaded tractor trailer rig dong Highway 61 North, just south of Shaw, Jones
collided with Emma Powdl's automobile. More specificdly, Jones struck Powell's vehicle from the rear
as they were both proceeding north in the outsde lane of Highway 61 North which, at the point of impact,
isafour-lane highway. At the time of the collison, the westher was clear. There were no obstructions
blocking the view of northbound motorists. There were no skid marks indicating that Jones had applied
his brakes prior to impact. However, there were skid marksfrom Powell'svehicle, gpparently caused by
the weight of Jones truck resting on the rear of her car while, a the same time, pushing her car down the
road. Powell and Jones were both injured and transported to the Bolivar Medicd Center. Powell later
died as areault of theinjuries she recelved.
14. Sergeant Bob McFadden with the Mississppi Highway Patrol's Traffic Enforcement Divison

investigated the accident. After Powell was pronounced dead, McFadden administered a breath test to



Jones. Thistest wasnegativefor acohol, and M cFadden did not request that aurine analysisbe performed
on Jones.

5. Although McFadden did not request that a urine analysis be administered to Jones, one was
administered by hospital personnd as a part of the diagnostic trestment administered to Jones! Clint
Robinson, an emergency room registered nurse, retrieved the urine sample from Jones, and Betty Cooper,
amedicd technologist with Bolivar Medica Center, following hospitd procedures, performed theandys's
on Joness urine. This analyss determined that Jones had cocaine in his system. The results of Cooper's
cocaine andys swere confirmed, pursuant to standard hospita policy, by MemphisPathology L aboratories
(MPL). However, no one from MPL testified. Over persstent objection from Jones, the trial court
admitted the results of the urine andys's, performed by Cooper, and the confirmation report performed by
MPL. Additiond facts will be presented during the discussion of the issues.

ANALY SIS AND DISCUSSION OF THE ISSUES
1. Admissibility of the Result of Urine Analysis

6.  Jones contends, for severa reasons, that it was error for the trid court to admit the result of his
urine anadyss. Firg, he contends that the analysis was not performed by methods approved by the State
Crime Laboratory and the Commissioner of Public Safety as required by Missssippi Code Annotated
863-11-19 (Rev. 1996). Henext arguesthat Cooper, who performed theanaysis, did not possessavalid
permit issued by the Mississppi State Crime Laboratory for making such andyss. Thirdly, he contends
that the confirmation report from MPL, which confirmed Cooper's findings, was hearsay and violated his

right of confrontation under the Sixth Amendment to the United States Congtitution. Findly, he contends

11t isnot made clear in the record asto how the State became aware of the urine analysisthat was
performed by Bolivar Medica Center.



that the urine sample existed as aresult of a physcian-patient relationship because it was taken as part of
his care as a patient and not at the direction of Sergeant McFadden as directed and authorized by
Missssppi Code Annotated 8 63-11-19 (Supp. 2001). Since he never waived the physcian-patient
privilege, Jones assarts that any analyss and testimony about the andlysis should not have been alowed.
q7. The State contends that the Satute in question is superseded by the Missssippi Rules of Evidence
and that therules are the paramount authority guiding thetrid judge'sdecison on admissihility of evidence.
The State does not address the merits of Jones's hearsay argument concerning the confirmation report nor
his argument regarding the violation of the physician-patient privilege, arguing instead that these issues are
proceduraly barred.
118. We will discuss first Joness last argument regarding the non-waiver of the physcian-patient
privilege becauseif we rulethat the phys cian-patient privilege precludes use of Joness urine specimen, the
State's case unravels at the seams. However, we begin by reciting our standard of review of atria judge's
decison to admit or deny evidence. That standard isan abuse of discretion standard. Johnston v. State,
567 So. 2d 237, 238 (Miss. 1990).

A. Physcian-Patient Privilege
T9. "Admissonof evidenceiswithinthediscretion of thetrid judge. That discretion must be exercised
within the scope of the Mississppi Rules of Evidence, and reversal will only be had when an abuse of

discretionresultsin prgudiceto theaccused.” Parker v. State, 606 So. 2d 1132, 1137-38 (Miss. 1992).

110. Thephyscian-patient privilegeexistsasaresult of statutory enactment and court promulgated rules.
Statev. Baptist Memorial Hospital-Golden Triangle, 726 So. 2d 554 (1110, 11) (Miss. 1998); Miss.

Code Ann. § 13-1-21(1) (Supp. 2001); M.R.E. 503(b). Our supreme court has previoudy announced



quite clearly that the physician-patient privilege applieswith equd force in crimina proceedings asit does
incivil cases. Cotton v. Sate, 675 So. 2d 308, 312 (Miss. 1996).
11. However, the physician-patient privilegeis not an impenetrable fortress and contains a number of
statutory exceptions. In Baptist Memorial Hospital-Golden Triangle (BMH-GT), the State, as a part
of acrimina investigation of a homicide, issued a subpoena duces tecum and search warrant to BMH-GT
for medical records of patientswho were admitted or treasted at BMH-GT for cutsand lacerationsinflicted
onany part of the patient'sbody from July 8-9, 1996. BMH-GT, citing Missssippi Code Annotated § 13-
1-21, refused to honor the subpoena duces tecum. The trid court, relying upon the satutory physician-
patient privilege, aswell asthe one created by the rules of evidence, quashed both the search warrant and
the subpoena duces tecum. Baptist Memorial Hospital-Golden Triangle, 726 So. 2d at 556 (11).
112.  On apped, the Mississippi Supreme Court reversed thetrid court. In reaching its decison, the
supreme court found some support inthefact that Mississippi Code Annotated 8 45-9-31 requiresmedica
personnd to report to law enforcement personnel information regarding persons who have been treated
for injuries caused by gunshot or knifing. The court gave the following reasons for its decison:

The public interest in effective and efficient investigations into crimind activity outweighs

the privacy rights of the individuas who would be affected by the subpoena duces tecum
and the search warrant.

* % % %

Where there is an investigation into a serious and/or dangerous feony, public policy must
override the rights of an individua. The privilege is to encourage the full disclosure by
patients of their symptomswithout fear of public disclosure. Statev. Antill, 176 Ohio St.
61, 197 N.E. 2d 548, 551 (1964). However, the needs of the patient to have hismedical
information remain confidentid must be baanced againg "the interest of the public in
detecting crimesin order to protect society.” 1d. Where the evidenceisnecessary tothe
proper administration of judtice, it istaken out of the physician-patient privilege.

Baptist Memorial Hospital-Golden Triangle, 726 So. 2d at (112, 21).



113. Therecord is dlent asto how the State became aware that Jones had tested positive for cocaine.
Further the record does not indicate that a subpoena duces tecum or a search warrant wasissued for the
test results. Therefore, we areleft uninformed asto how the State came into possession of Joness medica
records. We note, however, that, while Jones contends that the search and seizure were conducted
unlanfully, he does not contend that the records were voluntarily given to the State. The record does
reflect that five pages of amedica record were disclosed to Joneson April 8, 1999, and that on April 27,
1999, the State made a supplementa discovery disclosure which included the names of Cooper and
Robinson, the two hospitad employeesinvolved in the retrieval and testing of Joness urine specimen. The
disclosure aso gave the substance of what Cooper's and Robinson's testimony would be. The record
further reflects that two days later, on April 29, 1999, Jones filed a motion to suppress and a motion in
limine.

14.  Inthe motionto suppress, Jonesaleged (1) that blood and urine samples were taken from him by
the Bolivar County Hospital for use in the diagnoss and trestment of hisinjuries, (2) that in the crimind
discovery furnished by the State, the laboratory reports of histest at the Bolivar County Hospitd for his
treatment were included, that he anticipated that the |aboratory reports would be used at histrid, (3) that
no search warrant was included in the State*s discovery and that the taking of urine and/or the test results
of the urine is a search covered by the Fourth Amendment to the United States Condtitution, (4) that the
discovery did not disclose a consent to search executed by the defendant and did not disclose awaiver of
the medicd privilege, and (5) that the search and seizure were " conducted unlawfully and in violation of the
Fourthand Fourteenth Amendmentsto the United States Constitution, and of section 23 of the Congtitution
of the State of Missssippi in that sad acts on the part of the State of Mississppi congtituted an

unreasonable search and saizure in violation of said provisons.”



115. Thetrid judge overruled the motion to suppress. However, we do not know the basisfor thetrid
judge's decison since the record does not contain an order or opinion disposing of the motion. Wemust
therefore make our decision without the benefit of the trid judge's reasoning.

916.  Our caseisonly dightly different from Baptist Memorial Hospital-Golden Triangle in that here,
unlikeinBMH-GT, thereisno satutethat requires Bolivar Medical Center to disclosethemedical records
to the State. However, we do not read the decison in BMH-GT to turn on the fact that the medical
personneg were required by statute to report to law enforcement personne information regarding persons
who had beentreated for injuries caused by gunshot or knifing. Rather, the decision turned on the public
interest in the proper adminigtration of justice, for the decision plainly holds that "[w]here the evidence is
necessary to the proper adminisiration of justice, it istaken out of the physician-patient privilege” Baptist
Memorial Hospital-Golden Triangle, 726 So. 2d at (112, 21).

17. Neither do weread thedecisonin McDuff v. State, 763 So. 2d 850 (Miss. 2000), as preventing
the result we reach here. In McDuff, the Mississppi Supreme Court held that section 63-11-8 of the
Missssppi Code of 1972 as annotated and amended is uncongtitutiond to the extent that it allows the
results of a defendant's blood test into evidence when the blood is drawn in the absence of consent,
probable cause, awarrant or incident to alawful arrest. Id. at 855, 857 (1116, 21).

118.  In McDuff, the defendant lost control of her vehicle, crossed the center line and struck an on-
coming vehicle, resulting in the deeth of the driver of the on-coming vehicle. McDuff was trested & the
scene and transported to the Regiond Medica Center in Memphis, Tennessee.  Prior to her being
transported, a law enforcement officer gave the treating E.M.T. a blood acohol kit and requested that

McDuff's blood be drawn &t the hospital so that it could be tested for alcohol and drugs. While at the



hospitd, blood was drawn from McDuff for diagnostic purposes, but two tubes of blood were drawn
pursuant to the request from the law enforcement officer. 1d. at 852 ([12-5)

119. TheMissssppi SupremeCourt reversed and remanded M cDuff'sconvictionfor negligently causing
death while driving under the influence of dcohol, holding that the blood drawn at the request of law
enforcement could not be used because of the absence of probable for having it drawn. However, the
court further held that on retria, the State would be permitted to use the blood which was drawn by the
hospital for diagnostic purposes. Id. at 857 (121).

920.  One of the primary dements of Joness crime requires proof that he was under the influence of
cocaine. Although the urine specimen and test were not taken at the direction of alaw enforcement officer,
the specimen and resulting test results are the only source of evidence that Jones was driving under the
influence of cocaine. A breath test was given to Jones by the officer, yet the breath test did not detect
cocaine use. Without the results of the urine specimen and test, the State could not prove that Jones was
under the influence of cocaine when he collided with Powdl's automobile. Thus, to ensure the proper
administration of jugtice, the medica records regarding the andyss of Joness urine specimen must be
removed from the protection of the physician-patient privilege.

921. Having determined that the medica records regarding the test conducted by Bolivar Medica
Center, in the interest of the proper adminigtration of justice, have to be removed from the protection of
the physician-patient privilege, we hasten to add that our holding in this regard should not be interpreted
as giving medica personnd the authority to voluntarily turn over medica records, except as mandated by
law, to law enforcement officids. Sincetherecord in thiscase doesnot inform usthat Jonessrecordswere
voluntarily turned over to the State, nothing we say in this opinion should be interpreted as permitting the

Stateto obtain, without proper processof law, medica recordswhich are covered by the physician-patient



privilege. We smply hold that on the facts presented here, it was not error to alow the result of the drug
andysis, dong with the testimony of the hospital employees who took the urine soecimen and performed
the analysis. We reach this concluson because there is nothing in the record indicating that the medical
records, which were dlowed, concerned any other aspect of Joness medica treatment. The medical
records were limited to the drug andyss that was performed on his urine specimen.
B. The Absence of Approved Procedures and Permit
722. Missssppi Code Annotated 8 63-11-19 (Supp. 2001) providesin pertinent part as follows:
A chemical andysis of the person's breath, blood or urine, to be consdered under the
provisions of this section, shal have been performed according to methods approved by
the State Crime Laboratory created pursuant to Section 45-1-17 and the Commissioner
of Public Safety and performed by an individua possessng a vdid permit issued by the
State Crime Laboratory for making such andyds. The State Crime Laboratory and the
Commissioner of Public Safety are authorized to approve satisfactory techniques or
methods, to ascertain the qualifications and competence of individuas to conduct such
andyses, and to issue permits which shal be subject to termination or revocetion at the
discretion of the State Crime Laboratory.
123. As stated, Jones relies upon the dictates of the quoted statute and Johnston to undergird his
argument that the results of the urine analyss were invdid and should not have been allowed because the
procedures for the andlysis had not been approved by the State Crime L aboratory and the Commiss oner
of Public Safety and because Cooper did not possess a permit issued by the State Crime Laboratory.
Additiondly, Jones contends that the results should not have been admitted because the requirement of

authentication or identification of the cocaine was not met. Consequently, he contends that the results of

the analyssaswell asall testimony connected therewith, including Cooper's, should not have been alowed.

924.  Johnston involved an apped of aDUI conviction predicated upon the test results of an intoxilyzer

machine. The Missssippi Supreme Court, in reversng and remanding Johnston's conviction because the



State failed to prove the intoxilyzer machine had been properly cdibrated, quoted gpprovingly from the
datute:
A chemicd andysis of a person's breath, blood, or urine is deemed vaid only when
performed according to approved methods; performed by aperson certified to do so; and
performed on a machine certified to be accurate. Certification of the machines must take
place at least quarterly. Miss. Code Ann. § 63-11-19 (1972). These safeguards insure
a more accurate result in the gathering of scientific evidence through intoxilyzers and are
grictly enforced. Where one of the safeguards is deficient the State bears the burden of
showing that the deficiency did not affect the accuracy of the result.
Johnston, 567 So. 2d at 238.
125.  Wedo not find Johnston helpful to the resolution of the issue presented here because Johnston
dedlt primarily with compliance proceduresfor ensuring the accuracy of intoxilyzer machines. Asreflected
in the passage quoted above, Johnston does instruct that a chemical analysis of a person's blood is
"deemed" valid only when performed according to approved methods and by a person certified to do so.
However, we do not read Johnston to say that the result of a chemica analyss of a person's blood is
inadmissbleif it isnot done by a permittee of the State Crime Laboratory in accordance with methods
approved by the State Crime Laboratory. For sure, such an analysiswould not be deemed asvalid asone
performed by a permittee in accordance with methods approved by the State Crime Laboratory. In such
cases, the procedures used in the analysi's must pass atest of reasonableness.
926. The case of Cutchens v. State, 310 So. 2d 273 (Miss. 1975), addresses the question of
reasonableness regarding a blood test performed by a personwithout a permit issued by the State Board
of Hedth. We find that this case offers sgnificant guidance toward the resolution of our issue.
927.  In Cutchens, the Missssippi Supreme Court was confronted with afact Stuation amost identical

to the one we have here. There, the gppellant contended that the results of a blood andysis were invdid

because "the chemica analyss of his blood was not performed by an individua possessing avaid permit

10



issued by the State Board of Hedlth for making such andysis under section 63-11-19." Cutchens, 310
So. 2d a 277. In disposing of the gppellant's contention, the Cutchens court held that "[t]he tests
authorized by the Implied Consent Law are not exclusive. . .. This section does not limit the evidence of
chemical tests to the chemical tests provided for by the Act, but permits the production of ‘any other
competent evidence bearing on the question of intoxication.” Id. at 277-78.
128.  Wenote, however, that theCutchens court, in reaching itsdecision, relied primarily on section 63-
11-39(2) of theMississippi Code of 1972 asannotated and amended which hassince beenrepeded. That
section, asit existed then, provided that "[n]o provisions of thischapter [chapter containing the provisons
of thelmplied Consent Law] shdl be construed aslimiting theintroduction of any other competent evidence
bearing upon the question whether or not the person was under theinfluence of intoxicating liquor.” Miss.
Code Ann. § 63-11-39(2) (repeded 1991).
129.  Wefurther note that the Cutchens court, dthough relying primarily on the statutory language of the
now repeal ed section, aso cited Schmer ber v. California, 384 U.S. 757 (1966), which applied atest of
reasonableness to the procedures utilized in tests designed to measure the blood-alcohol level of persons
charged with crimes. Cutchens, 310 So. 2d at 278. After quoting an extensve passage from Schmer ber,
the Cutchens court opined:

Since the tests authorized in the Implied Consent Law are not the exclusive teststhat may

be used to determine the blood-alcohol leve in the body of a person, the question then

presents itsalf, was a reasonable test performed on Cutchens?
.

Fndly, the court in Cutchens concluded its congderation of theissuewith adiscusson of the qudifications

of the personsinvolved in performing the blood analys's, and held as follows:

11



It isunquestioned that Cutchens blood was withdrawn and the test performed by persons

qudified to perform such functions. No question is raised as to the procedures used by

Mrs. Showsand Dr. Hume. Wetherefore hold that the test was reasonableand the results

thereof admissible as other competent evidence under section 63-11-39(2).
Id.
130.  Although section 63-11-39(2), which expresdy authorized admission of "any other competent
evidence" bearing upon the issue of whether a person was intoxicated, has been repeded, it is not
debatable that, in DUI cases, evidence regarding intoxication is not limited to evidence presented by the
State from personswho hold a State Crime L aboratory permit to anayze blood, urine and bresth samples.
Missssippi Code Annotated § 63-11-13 (Rev. 1996) makesclear that test resultsfrom personsperforming
anayses at the behest of the accused may be admitted. The pertinent portion of this section reads:

The person tested may, at his own expense, have a physician, registered nurse, clinica

laboratory technologist or clinical laboratory technician or any other qudified person of his

choosing administer atest, approved by the State Crime Laboratory created pursuant to

section 45-1-17, in addition to any other test, for the purpose of determining the

amount of alcohal in hisblood at the time alleged as shown by chemical analysis of

his blood, breath or urine.
Miss. Code Ann. § 63-11-13 (Rev. 1996) (emphasis added).
131.  While section 63-11-13 addresses tests offered by the accused, it seems to us that it would
condtitute an anomaly in the law to allow the accused to present evidence of test analyses done by persons
other than thoselicensed by the State Crime Laboratory, while, a the sametime, preventing the State from
usng suchandyses. Additionally, wefind that the language in section 63-11-13, regarding "any other tet”
is comparable to the language in section 63-11-39(2) which was repedled. As previously observed,
section 63-11-39(2) authorized admission of "any other competent evidence” bearing upon the issue of

whether a person was intoxicated. Clearly "any other test,” properly administered under appropriate

procedures and designed to determinethe acohol or drug content of one'sblood or urine, constitutes other

12



competent evidence. We therefore find that the trial court did not err in refusing to exclude the results of
the urine andysis done by Cooper smply because she did not hold a vdid permit from the State Crime
Laboratory.

1132.  Having determined that no per se exclusion gppliesto the test analysis done by Cooper, we look
to see, asdid the Cutchens court, whether the procedures utilized were reasonable. Inthisregard, wefirst
point out that Jones makes no complaint about the reasonableness of the procedures, having choseninstead
to placedl of hisbetson aper seexcluson. Nevertheless, asstated, we must look to seeif the procedures
utilized were reasonably designed to produce credible results.

133.  dlint Robinson, an emergency room registered nurse employed with the Bolivar Medicad Center,
after identifying acopy of Jonessmedica records, testified that he took a urine specimen for adrug screen
from Jones and delivered it to the hospita Iaboratory for the purpose of having adrug screen performed.
He further tetified that he had been a registered nurse since 1995 and had been employed with Bolivar
Medica Center since he became aregistered nurse.

134. Betty Ann Cooper, the person who analyzed Joness urine specimen, testified that she was a
medi ca technol ogist employed with the Bolivar Medica Center Laboratory. She had been employed there
for nineyears. Prior to her employment with Bolivar Medica Center, she had worked for thirty yearsas
amedica technologist. She holds abachelor of science degreein medica technology from the University
of Tennessee aswell as Delta State University. Sheidentified the test that she performed on Jonessurine
gpecimen as the triage drugs of abuse screening test. She had performed this specific test hundreds of
times. Shetedtified that each triage test kit comes with ingtructions and that she had read theinstructions.
She further testified that, pursuant to standard hospita palicy, her findings have to be confirmed and that

in Joness case, the findings were confirmed by MPL. Cooper identified the confirmationtest performed
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by MPL as being the thin layer chromatography. The laboratory report prepared by Cooper on Jones's
urine specimen was admitted into evidence as exhibit 14, and the confirmation report prepared by MPL
was admitted as exhibit 15.

135.  Dr. Steven Hayne, the pathologist for the State Department of Public Safety, was qudified as an
expert intheareasof forensic, clinica and anatomica pathology. Dr. Haynereviewed thelaboratory report
prepared by Cooper and thereport prepared by MPL. Hetestified that both reportsindicated that cocaine
was present in Joness urine specimen. He explained that the threshold level for a postive indication of
cocaine, in the methodology employed in the triage test, would be three hundred nanograms per deciliter.
He further explained that the thin layer chromatography test is a qualitative test rather than a quantitative
test but thet it can be used as a semi-quantitative test. He testified that the thin layer chromatography test
IS more sengtive than the triage screening test.  Findly, he explained the methodology of the thin layer
chromatography test.

136. Onthefacts presented, wefind that the test was administered by aperson qudified by experience,
training and educeation. Clearly Cooper, withforty yearsof experiencein performing theanaysiswhichwas
performed in this case, is more than qudified by experience and training. Additiondly, as previoudy
observed, sheisdso qudified by educationa achievement, having abachelor of science degreein medica
technology. While Jones's counsel vigoroudy cross-examined both Cooper and Dr. Hayne, he did not
question the procedures utilized by Cooper in performing the andyss. Additionaly, while counsdl
questioned both Cooper and Dr. Hayne about the threshold level for a positive indication for the presence
of cocaine, according to the methodology employed in the triage test, he did not question the credibility of
the test asadiagnogtic ingrument for the detection of drugsin the human sysem.  Consequently, we hold

that the test was reasonable and the results admissble.
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C. Admission of the Confirmation Report

1137. The State asserts that the MPL confirmation report was not objected to in a timely manner, yet
the record reflects that counse for Jonestimely objected twice during the course of thetrid. Firg, it was
objected to as hearsay upon being marked as an exhibit. Second, upon admisson into evidence, it was
objected to on Sixth Amendment grounds.

138. "Hearsay isagtatement, other than one made by the declarant whiletestifying at thetrid or hearing,
offered in evidence to prove the truth of the matter asserted." M.R.E. 801(c). Furthermore, without the
tesimony of a sponsoring witness with persona knowledge of the facts contained therein, a report is
inadmissible, rank hearsay. Balfour v. State, 598 So. 2d 731, 749 (Miss. 1992). Thus, the confirmation
report was inadmissble hearsay. Additiondly, admisson of such a report violates Joness Sixth
Amendment right to confrontation because Jones had no opportunity to cross-examine the conclusions of
the Memphis laboratory.

139.  Althoughwe havedetermined that the confirmation report wasimproperly admitted, thisCourt must
conclude that the admission was harmless error because admission of theinitid test performed by Cooper
contained the same evidence, proof of cocaine in Joness urine. There is no evidence in the record
contradicting Cooper'sfindings. Indeed, Dr. Haynetestified concerning the andysis performed by Cooper
and agreed that the test employed by Cooper was an acceptable drug screening test.  Even if the
confirmation report had not been admitted, the jury was entitled to consider and rely upon the results of
the analysis done by Cooper. While we cannot say without any doubt that the confirmation report did not
have any bolstering effect of the State's evidence, we are confident that Cooper's and Dr. Hayne's

tesimony aone was sufficient to support the jury's verdict. While Jones had no obligation to offer any
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evidence contradicting Cooper'sfindings, if such wasavailable, he most surely must bare the consequence
of not placing anything before the jury for them to consider in light of the State's evidence.

2. Denial of Motion for Directed Verdict
140.  Jonesframeshisissue as error of the trid court in denying his motion for a directed verdict but
argues both sufficiency and weight of the evidence issues. He setsforth three arguments under thisissue.
Firg, the andysis of the urine and the person testing the urine were invaid for the reasons as set forth
above. Second, the use of the confirmation report from Memphis Pethology L aboratory wasinadmissble
as hearsay and a denid of the defendant's rights under the Sixth Amendment to the U. S. Condtitution.
Third, there was no waiver of the physician-patient privilege.
41. The sandard for evauating a directed verdict iswel established in our jurisprudence. Once the
jury has returned a verdict of guilty inacrimind case, we are not a liberty to direct that the defendant be
discharged short of a conclusion on our part that given the evidence, taken in the light most favorable to
the verdict, no reasonable, hypothetical juror could find beyond areasonable doubt that the defendant was
quilty. Sullivan v. State, 749 So. 2d 983 (124) (Miss. 1999 ). This Court will reverse only where one
or more elements of the offense are not proven. McClain v. Sate, 625 So. 2d 774, 778 (Miss. 1993).
42.  On the other hand, areviewing court will not reverse and remand for anew trid on the basis that
the verdict is agang the overwheming weight of the evidence unless it can conclude that dlowing the
verdict to stand will sanction an unconscionable injustice. McClain, 625 So. 2d at 781.
143.  We have aready determined that Cooper's andysisof Jones's urine was properly admitted. That
andyss showsthat Joneshad cocainein hissystem at thetime of the accident. Thejury inthiscaselistened
to dl of the testimony and concluded that the State had made its case. We cannot say that areasonable,

hypothetica juror could not find beyond a reasonable doubt that the defendant was guilty or thet dlowing
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the verdict to stand woul d sanction an unconscionableinjustice. Consequently, weaffirm Jonessconviction

and sentence.

144. THE JUDGMENT OF THE CIRCUIT COURT OF BOLIVAR COUNTY OF
CONVICTION OF VEHICULARHOMICIDEAND SENTENCEOFTWENTY YEARSWITH
FIVEYEARSSUSPENDED AFTERSERVINGFIFTEENYEARSINTHECUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THIS
APPEAL ARE ASSESSED TO BOLIVAR COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERSAND CHANDLER, JJ., CONCUR. GRIFFIS, J., NOT PARTICIPATING.
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