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PROCEDURAL HISTORY
1. In February 1997, Barbara Washington Williams and Luie Vigo Santiago were indicted by a
Wilkinson County grand jury on charges of sde of aschedule Il controlled substance within achurch zone
and possession of a schedule |1 controlled substance with intent to ddiver within achurch zone. Williams

filed a motion requesting severance, and the judge severed her case from that of her co-defendant,



Santiago. Williamss firg trid in June 1997 ended in a migtrid after Satements in gppreciation of law
enforcement officers were made in open court in the presence of the jury, which the judge found caused
irreparable prejudice to Williams. After a second trid in October 1997, a jury convicted Williams on
Count | of sdle of cocainein achurch zone, but was not able to reach averdict on Count 11 of possession
of cocaine with intent to deliver within achurch zone. Thereafter, Williams was sentenced to serve thirty
yearsin the custody of the Mississippi Department of Corrections. Williamssmaotion for new trid and/or
judgment notwithstanding the verdict was denied, and she now gppedsto this Court dleging the following:
(2) the court erred when it denied defendant's motion for amistrid after a State's witness referred to the
co-defendant as a"Columbian”; (2) the evidence presented at trid was insufficient to support the jury's
verdict; and (3) thetrid court erred in denying the defendant's motionsfor amistrid when thejury sent two
notes to the judge indicating its confusion and lack of understanding. We review these issuesand find no
merit; accordingly, we affirm.
FACTS

92. On or aout November 17, 1996, confidentid informant Kendrell Davis, wearing a body wire,
went to atraler in Crosby, Mississppi, and made a controlled buy of $1,800 worth of cocaine from the
gopdlant and from Luie Vigo Santiago. Officers Kenneth Cotton and Kenny Anderson of the Mississippi
Bureau of Narcotics and Wilkinson and Amite County police officers monitored the transaction. Upon
Davissreturn from the meeting, agentsfrom the Bureau of Narcoticswent to thetrailer and found Santiago
with the marked $1,800 in his possession. Agent Cotton left and returned with a search warrant, and
thereafter found cocainein Williamss purse and in a duffle bag under abed. Williams and Santiago were
immediatdy arrested. The distance from the front door of the trailer to the front door of Crosby Union

Baptist Church was just over 1,200 feet per Agent Cotton's measurement.



DISCUSSION OF THE ISSUES

|. DID THE COURT ERR IN DENYING THE APPELLANT'S MOTION FOR
MISTRIAL?

13.  Williamsfirg arguesthat thetrid judgeerred in denying her motion for mistrid during jury selection.

"This Court has repeatedly held that the granting of a motion for a migrid is within the

sound discretion of thetrid judge” The reviewing court recognizes that the trid judge is

in the best position to determine whether anobjectionableremark hashad any prejudicia

effect. For this reason, the trid court is alowed congderable discretion in determining

whether aremark was so prgudicid that it warrantsamidria.
Shipp v. Sate, 749 So. 2d 300 (T13) (Miss. Ct. App. 1999) (citations omitted).
4.  After thejurorswere selected but prior to their seating, Williams moved for amistrid becausethe
prosecutor in voir dire referred to Luis Santiago as a "Columbian.” Williams argued that the prosecutor
was attempting to introduce race to prejudice the venire toward Williams by association. Also, Williams
dams the prosecutor erroneoudy referred to Santiago as being married to Williamss sigter, again
attempting to biasthejury by association. The prosecutor responded that he did intend to put on evidence
to prove these two things, as he told the court previoudy. The court overruled the motion and instructed
al counsd nat to interject anything they did not intend to put into evidence.
5. Later in thetrid, defense counsdl was cross-examining Agent Kenneth Anderson. In responseto
the question of how he knew Santiago and Williams had acted in concert with one another, Agent
Anderson said the marked $1,800 was found in Santiago's pocket, which Williams must have given him,
and then added, "And then, you know, the report, and | think you got a copy of it, there was a check that
he had in his pocket to some guy. And Luisisfrom Columbiaand he don't know that guy in Crosby from

me or anybody ese” Later, when the jury recessed for lunch, the judge and attorneys met in chambers

a which time Williamss atorney moved for amidrid sating:



MS. DUNMORE: Firg of dl, | move for amistria because Sergeant Anderson, Officer
Anderson, referred to Luis as a Columbian and the Court has ruled as indructed that he
should not be referred to as a Columbian because it was prejudice to the defendant and
this witness did that in front of the jury. | did not make the satement in front of the jury
because | thought it would even further prgudice my client. It's their responsbility to
inform their witnesses what the rules of the Court are and | think it prejudiced my client.
This is the second time it was done. It was done earlier in the trid. | think it was
intentional or may even be an attempt to force me to ask for amigtrid on it, but | don't
have any other choice but to protect my client'sinterest. So | movefor amidrid that they
violated the order limiting the use of the term Columbian in referenceto Luis.

MR. ROSENBLATT: Whichwewould respond, Y our Honor, that thefirst timethe Court
ingructed us was in responseto one of the attorneysreferring to him asaColumbian. The
Court ingtructed us a this timeto refrain from referring to him by nationdity by caling him
aHispanic. Wedid not specificaly instruct our witnesses one by one to refer tohimasa
Columbian because that would be in the scope of the Court's order and the Court isfree
to take testimony on the questionsthat thiswitness -- thiswitnesssremarks came asatota
surpriseto usand camein responseto questionsby Ms. Dunmore. Not in our questioning
did we in no way inform him to make thet reference or dicit it from him or ingructed him
to do s0. And having made the objection, we then at that point specificdly ingtructed al
of our witnesses not to make any sort of nationality references.

T6. The court found that Agent Anderson's remarks were made in response to defense counsdl's
question, and the testimony was harmless because it was "not a big ded" about his nationdity. Williams
cites Rule 3.12 of the Uniform Rules of Circuit and County Court Practice which dates:
Upon mation of any party, the court may declare amidrid if there occurs during thetrid,
ether insgde or outsde the courtroom, misconduct by the party, the party's attorneys, or
someone acting at the behest of the party or the party's attorney, resulting in substantial and
irreparable prejudice to the movant's case.
Upon motion of a party or its own mation, the court may declare amidtrid if:
1. Thetrid cannot proceed in conformity with law; or
2. It appears there is no reasonable probability of the jury's agreement
upon averdict.
q7. Williams arguesthat Anderson's statement was highly prejudicia because everyone knowsthat the
country of Columbiaissynonymouswith lawlessdrug cartes. Therefore, Anderson'sreferring to Santiago

as a Columbian in direct violation of the court's admonition resulted in "substantid and irreparable



prejudice” to her trid because Anderson's statement created in the minds of the jurors an impermissble
presumption that she, too, was a drug dedler.
118. The Statefirg rebutsthat since Williamsfailed to raise acontemporaneous objection, sheisbarred
from appellate review. Defense counsd told the court that she did not object at the time because she
feared bringing it to the jury's attention. "Unless the objection is raised contemporaneously so asto alow
the trial court to congder the issue and possible remedies, theissueiswaved." Collinsv. State, 734 So.
2d 247 (118) (Miss. Ct. App. 1999). With Williamssfailureto object when theimproper testimony came
forth, thejudge was not given opportunity to consder remedia measures. Althoughthiswaserror, wefind
it to be harmlessin light of the fact that the other evidence overwhelmingly supported the jury's verdict.
T9. Concerning the merits of the motion for midrid, we refer back to Rule 3.12 which states that the
judge should grant the motion if the tria cannot proceed in conformity with law or if it appearsthereisno
reasonable probability of thejury'sagreement upon averdict. Williams makesno convincing argument that
the tria could not proceed in conformity with law and, asdescribed further inissues|l and 111, the evidence
was sufficient to warrant the jury's agreement upon their verdict of guilty. Thereisno merit to thisissue.

1. WASTHE EVIDENCE SUFHCIENT TO SUPPORT THE VERDICT?
110.  With her next issue, Williams argues the evidence was insufficient to support the jury's verdict of
guilty, and we look to our requisite standard of review.

To test the sufficiency of the evidence, we musgt, with respect to each element of the

offense, consder dl of the evidence--not just the evidence which supportsthe casefor the

prosecution--in the light most favorable to the verdict. The credible evidence which is

conggtent with guilt must be accepted as true. The prosecution must be given the benefit

of dl favorable inferences that may reasonably be drawn from the evidence. Matters

regarding the weight and credibility to be accorded the evidence are to be resolved by the

jury. We may reverse only where, with respect to one or more of the eements of the

offense charged, the evidence so considered is such that reasonable and fair- minded
jurors could only find the accused not guilty.



Jonesv. Sate, 791 So. 2d 891 (110) (Miss. Ct. App. 2001).
111.  Williamsarguesthat Davissincriminating testimony was not reliable because Daviswasaconvicted
fdon with pending felony charges againgt him.  Williams aso contends that Daviss tesimony was
unsupported by other evidence, namdy that athough Davis clamed to have bought cocainefrom Williams,
Santiago was the one with the marked money in his pocket. Plus, Williams argues the State failed to
produce evidence that Williams had handled the money or the cocaine.
f12. Davisisnot the only person who testified for the prosecution. Agents Kenny Cotton and Kenneth
Anderson dso tedtified as to the events they heard over Daviss body wire. Additiondly, the jury knew
of Daviss Stuation and was able to give whatever weight necessary to his testimony. Our standard of
review requires that matters regarding the weight and credibility be resolved by the jury, and we are
alowed to reverse if reasonable and fair-minded jurors could only find the accused not guilty. Here,
viewing the evidence in alight favorable to the State, we find the evidence was sufficient to support the
verdict. Thisissue has no merit.

[1l. DID THETRIAL COURT ERRIN DENYING THE DEFENDANT'SMOTIONS

FOR A MISTRIAL WHEN THE JURY SENT TWO NOTES TO THE JUDGE

INDICATING ITSCONFUSION AND LACK OF UNDERSTANDING?
113.  Williamsfindly arguesthat thetrid court erred in answering the two notes sent by thejury and that
the trid judge erred in giving the instruction concerning the form of the verdict.
14. Following are excerptsfrom the record wherethejury sent thejudge two separate noteswhilethey
were deliberating:

THE COURT: Thetime now is 4.30 and we have recelved a note from the jury and the

note says, "Was what [sic] found in the bag under the bed and the purse, should it be

Count 2 or separate?’

MS. DUNMORE.: Okay. Read it again.



THE COURT: "Was what [s¢] found in the bag under the bed and the purse, should it be
Count 2 or separate?’
(OFF THE RECORD.)
(BACK ON THE RECORD.)

THE COURT: The Court has consulted with counsdl for the defendant and the didtrict

attorneys and the answer that will be sent back to the jurorsis that the answer is " Count

2. Lillie Blackmon Sanders, Circuit Court Judge, at 4:35 p.m."
115.  Hdaf an hour later, the jury sent a second note which produced the following didog in chambers:

THE COURT: Thetimeisnow 5:05 p.m. Wevejust received asecond notefrom thejury

and it says, "We don't understand Count 2. Is Exhibit No. 8 and Exhibit No. 14 both

under Count 27

MS. DUNMORE: Same, yes.

THE COURT: And the answer isyes.
116. Williams clams that the answers given by the judge in response to the jury's question were
improper because they were impermissible comments upon the testimony and upon the weight of the
evidencein violation of Miss. Code Ann. § 99-17-35 (Supp. 2002).! Williamscitesto Mickell v. State,
735 So. 2d (119-10) (Miss. 1999), which stated:

Asa generd propostion, the trid judge should not give undue prominence to particular

portions of theevidenceintheingructions. Thisprophylactic rule hasthe salutary purpose

of protecting the jury from their naturd inclination to put greaet weight in the judge's

gsatements. To that end, this Court has held that ingtructions which emphasize any

particular part of the testimony in such amanner asto amount to acomment on the weight

of that evidence are improper. . . . In the present case, whether or not Mickell had agun

was a central issue to the case.

Mickell, 735 So. 2d at (119-10) (citations omitted). The Mickell jury sent a note to the judge asking

whether or not they could convict a person of armed robbery without the policeman finding the gun. Id.

"Thejudgeinany crimind cause, shal not sum up or comment on the testimony, or chargethejury
asto theweight of evidence. . .." Miss Code Ann. § 99-17-35 (Supp. 2002).
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a (15). Over Mickdl's objection, thetrid court wrote "yes' on the note and returned it to the jury, and
the jury subsequently found Mickell guilty of armed robbery. 1d.

17. Inthe present case, the notes sent by the jury did not require the judge to comment on the
evidence, but merely required clarification on the "housekeeping” type issue of which evidence went with
which count, not likein Mickell where the judge's answer acted to sed the jury's verdict. Williams dso
argues tha the form of the verdict was confusing and mideading, as evidenced by the jury's need to send
notes to the judge stating such. However, since the jury was unable to reach a verdict on Count Il,
Williams has shown no prgudice, and we find no merit.

118. THE JUDGMENT OF THE WILKINSON COUNTY CIRCUIT COURT OF
CONVICTION OF SALE OF A CONTROLLED SUBSTANCE, COCAINE, WITHIN A
CHURCH ZONE AND SENTENCE OF THIRTY YEARS IN THE CUSTODY OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED. COSTS OF THIS
APPEAL ARE TAXED TO WILKINSON COUNTY.

McMILLIN, CJ.,KING AND SOUTHWICK, P.JJ.,BRIDGES, THOMAS, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.



