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EASLEY, JUSTICE, FOR THE COURT:

1.  Bery Joe Stevens was charged with the shooting desths of his ex-wife, her husband and two

children. Stevenswas convicted of four counts of cgpita murder on December 4, 1999, and sentenced

to deeth on dl four counts. The convictions and sentences were afirmed by this Court in Stevens v.

State, 806 S0.2d 1031 (Miss. 2001), cert. denied, 537 U.S. 1232, 123 S.Ct. 1384, 155 L.Ed.2d 195

(2003). Stevenshas now filed his goplication for pogt-conviction relief.

FACTS



2.  The murders of Wedey Reid, Glenda Reid, Hesth Pounds and Dylan Leg, as well as the
aggravated assault of Erica Stevens, took place on Sunday, October 18, 1998, in Marion County. Erica
is the daughter of Benny Joe Stevens, and she lived with her mother, Glenda Reid, with her stepfather,
Wedey Reid, and her brother, Dylan, inatrailer homein Marion County located on Shiloh FHretower Road
in Foxworth, Missssppi. Glendaand Stevens hed divorced when Ericawasthreeyearsold. Benny Joe
Sevens subssquently married Lauren Stevens (“Lauren”) in 1993 and theredfter gained custody of his
daughters, Ericaand Angdla, in 1996. However, in Augus of 1998, Glenda regained custody of Erica
806 So.2d a 1037. At trid, Lauren Stevens tedtified that her hushand was expecting a workers
compensation sattlement from aback injury daim and thet he anticipated he would haveto pay beck child
support from the sattlement check. At the time of the murders, Stevens was unemployed and so was his
wife

13.  On Sunday, October 18, 1998, Stevens and his brother, Ricky Stevens ("Ricky™), had gone in
StevenssFord pick-up truck to play poal. Theredfter, Lauren received ateephone cal from Ricky ona
cdl phone that afternoon to the effect that Stevens had driven into aditch and wrecked thetruck. Stevens
gppeared drunk to Lauren when shearived to asss them. Stevensstruck was pulled out of theditch, and
Sevens went back home. Later that evening Lauren entered Stevenss bedroom, she saw her husband
with his gun bdt laid out on the bed and putting shatgun shellsin the gun bdt. Lauren dso remembered
seaing his .357 handgun. Stevensthen took his guns and left the homein histruck.

4.  OnSunday, October 18, 1998, Erica, Heeth, Wedey, Glendaand Dylan weredl a thetraler and
hed finished egting supper when Ericasaw Stevens park histruck besde Wedey's truck in the backyard.
No one waswith Stevens. Ericasaw Stevensget out of histruck. According to Erica, Wedey openedthe

diding glassback door wide enough to gtick hisheed out the door and called, "Benny Joe, Can | hdpyou



?' Ericathen heard a gunshot and Wedey scream, "[Shit, he shot me" Ericatried to rescue her brother
and his friend but Stevens shot her in the back. She then hid in the trailer's mester bath and watched
heplesdy as her mother was shot by Stevens. She then heard Benny Joe sy, "[Blitch, | told you thet I'd
kill you one of thesedays" Id. at 1038.
5.  Ericadimbed throughasmal window inthe bathroom where she had been hiding and heerd more
gunshots while she was running away from the traller. Erica went to a neighbor's house for hdp and
collgpsed & thedoor. Ericatold the neighborsthat her father had shot her mother, stepfather, brother and
friend. Stevens returned to his home where his wife inquired, "[W]hat did you do?', to which Slevens
replied, "1 just killed afamily." I d. at 1039.
ANALYSS

1. Batson challengeto peremptory strike of prospectivejurors.
6. Sevensassartsthat the Sateimproperly exercised peremptory srikesagaingt two black veniremen
and that thetrid judge did not conduct the required andlyss pursuant to Batson v. Kentucky, 476 U.S.
79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). Thisissue was congdered and rgjected on direct apped
after this Court found thet the trid judge properly determined thet the reasons offered by the State were
indeed race-neutral. 806 S0.2d a 1045-48. The Court specifically held:

Thetrid judge witnessed the chalenges in court and could obsarve the demeanor of dll

involved as well as dl other rlevant circumstances in the case. We find that the trid

court's findings are not dearly eroneous or againg the overwheming weght of the

evidence. Therefore this contention is without meit.
Id. a 1048. Consequently, thisissueisnow barred from condderation under the doctrine of resjudicata
pursuant to Miss. Code Ann. § 99-39-21(3) (Supp. 2003). This procedurd bar is applicable in capitd

cases. Foster v. State, 687 S0.2d 1124, 1129 (Miss. 1996).



2.and 3. Constitutionality of the death penalty statutes.

7.  Sevens asxats tha the jury indructions given during the pendty phese of his trid were
conditutiondly defectivein light of Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676, 95 L.Ed.2d 127
(1987). Stevens argues that Miss. Code Ann. 8 99-19-101(7) improperly dlows the commission of a
fdony to be used as an aggravating factor in determination of adesth sentence, thereby lowering the leve
of culpability required to impose adeeth sentence. However, even Stevens acknowledges thet the desth
pendty may be impasad as punishment for a killing which takes place during the commission of afdony.
Stevensv. State, 806 So.2d a 1053, Stevensdso arguesthat the capital sentencing schemeviolatesthe
EighthAmendment becauseit potentialy might alow onewho merdy partiapatesinafdony torecavethe
death sentence for akilling he had no intent to commit.

8.  ThisCourt has previoudy determined that a sentencing scheme which permits impogtion of the
Oeath pendlty for certain fdony murders without afinding of agpeaficintent to kill isnat violaive of ether
the Eighth Amendment or due process pratections. Holland v. State, 705 So.2d 307, 319-20 (Miss.
1997). The Court has ds0 hed that the "during commisson of a fdony" aggravating factor is not
unconditutiond because other Satutes prevent the sentencing body from imposing a punishment thet is
greter than the crime. Grayson v. State, 806 S0.2d 241, 252 (Miss. 2001). Theseissuesarewithout
merit.

9.  Furthermore, these condiitutiond arguments were consdered and rejected on direct gpped when
this Court found that "the evidence unguestionably supports the finding that Stevens intended to kill his
vidims" 806 So.2d & 1053. This Court held thet the chdlenge to the condtitutiondity of Missssppi's
datutory sentencing scheme was wholly without merit. Consequently, theseissues cannot berditigated in

apog-conviction collaterd rdief action pursuant to Miss. Code Ann. § 99-39-21(3).
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4, Proportionality of Stevens'sdeath sentence.
110. Sevens makes a cursory assation that his desth sentence is digoroportionate to the crimes
because of his mentd sate and dlegedly diminished culpebility such thet the sentences vidlates the Eighth
Amendment. Stevens arguesthat it is, or should be, uncongtitutiond to impose the death pendty againgt
someone convicted of felony murder.
11. A vaidion onhis previous Fourteanth and Eighth Amendment daims, this very same issue was
raised by Stevens on direct goped and dismissad without merit because this Court spedificdly found
Stevenss degth sentence to be nather excessve nor disproportionate. 806 So.2d a 1064. Theissueis
not only without merit, it dso procedurdly barred from congderation. Miss. Code Ann. § 99-39-21(3).
5. Evidence of diminished capacity.
112. Sevensnext damstheat thetrid court ered in exduding adefense psychiatrist's expert tetimony
that Stevens possessad adiminished mentd capedity a thetime of thearime. During the guilt phase, the
trid judge ruled such expart testimony inadmissible snce Stevens was not daiming insanity as a defense
The trid judge did however provide that such an expert opinion could be given a the sentencing phase.
Stevens continues to argue that Dr. Sarah Deland should have been dlowed to tedtify to his Sate of
depression, his drug use and dcohal abuse because he waas charged with a spedific-intent crime.
113. Thissameissuewasrased on direct goped where this Court affirmed the trid judge after finding
thet Stevens made no daim of insanity & trid.
We hold that Snce Stevens does not dlege thet he lacked the ability to differentiate
between right and wrong, the fact that he had been abusng doohal, pan and
anti-depressant medication should not have been presented to the jury to show thet he

lacked the ability to formulate spedificintent onthe quilt phesea trid. Thisissueiswithout
merit.



806 So.2d a 1052. "[I]f aperson, when sober, is cgpableof digtinguishing between right and wrong and
voluntarily intoxicates or drugs himsdf to the extent that he doesnot know or understand hisactions, eg.,
geds, robs, or murders, heis responsible and he may be convicted and sentenced for the crime™ Smith
v. State, 445 S0.2d 227, 231 (Miss. 1984). Quite amply, diminished capacity is not a defense to a
aimind charge in this Sate. Cannaday v. State, 455 So.2d 713, 720 (Miss. 1984). Not only isthe

issue without merit, it procedurdly barred from consderation. Miss. Code Ann. § 99-39-21(3).

6. Limiting instructions on statutory aggravating circumstance.
14. Sevens contends thet the jury indruction issued in connection with the "egpedidly heinous
arodous and crud" aggravaing drcumstance was both unconditutiondly vague and dso unsupported by
the evidence. Stevens acknowledges that this Court has consstently held that such ingtructions pass

conditutional mudter. Puckett v. State, 737 So.2d 322, 359-60 (Miss. 1999). Stevens aso concedes
that this matter was consgdered and rgjected on direct gpped. The issue is therefore barred from
congderaion on collatera review. Miss. Code Ann. 8 99-39-21(3).

115.  Asfor the suffidency of the evidence, this Court ruled:

Wefind that there is ample evidence presented to establish that the crimes committed by
Sevensfit squardy within the limiting definition of henous, arodious and crud provided
in the jury indruction given by the trid court. Wedey was shat four times with two
different guns Wedey cdled out for hdp and asking God for hdp. Glenda pleaded for
her children's sefety before being shat in the heed. Two young boys, Heeth and Dylan,
were both brutally murdered. Heeth, age tweve, was shat twice, thefirg shot to theface
with the second fatd shat to the chest severing his oine. Dylan was age deven when he
died. Erica, Stevenss daughter, was shot in the back, but she managed to escape the
massacre. Ericatedified that Sevenstold her mother, Glenda, beforehekilled hisex-wife
that "[Blitch, | told you | would kill you oneof thesedays" Stevens confessad to hiswife,
Lauren, that he had "judt killed afamily.”

806 So.2d a 1060. Theissueiswithout merit.

7. Themarital privilege.



116. Stevens argues that it was eror for the trid court to dlow Glenda Stevens to tedtify thet he
confessed to the dayings  This Court regected this same contention on direct gpped after finding that
M.RE. 504(d)(1) contains an exception to the privilege where one spouseis charged with acrime againgt
aminor child. 806 So.2d a 1050. The issueis both without merit and procedurdly barred from further
condderation. Miss. Code Ann. § 99-39-21(3).

8. Felony child abuse as an aggravating cir cumstance.
17. Sevens again argues, as he did on direct goped, that a capitd murder charge was not judtified
because therewas no evidence of any separate act of child abuse gpart fromtheactud killings. ThisCourt
rdied onitsprior haldingin Smith v. State, 499 So.2d 750, 753-54 (Miss. 1986).

We dedline to adopt the merger doctrine and hold thet under our felony-murder datute,

the underlying felony does not merge into the murder. Our Satutory provisons deding

with murder and the particular fdony, in this case, burglary, are intended to protect

different socetd interets. When the gppdlant entered the home of [a person] with the

intent to commit acrimetheran, i.e, tokill [thevictim], the burglary was completeand the

subssquernt killing of [thevidim] devated the crime of murder to that of cgpitd murder.

Wefind the gppdlant's argument unpersuiasive.
806 S0.2d at 1045 (quoting Smith). This Court found thet both the burglary and the violence againg the
childrendevated thekillingsby Stevensto capitd murder. Thisissueisbothwithout merit and procedurdly
barred. Miss. Code Ann. § 99-39-21(3).

9. Doublejeopardy.
118. Stevensdso assatsthat the use of feony child abuseand burglary charges asunderlying offenses
for cgpitd murder placed him in doublejeopardy of prosacution. Asprevioudy discussed, the Court ruled
on direct gpped that, because the underlying offenses did not merge into the murders, the use of those
undarlying fdoniesin theindicdment did nat place him in double jeopardy. Thisissue iswithout merit and

proceduraly barred.



10. Cumulativeerror.
119. Sevensarguesthat thecumulaiveeffect of theaforementioned dleged erorsdenied himafair trid.
Asdiscussd, theissuesraisad heretoforearewithout merit. Therefore, therecanbenocumul ative error.
Thisissueiswithout merit.
11. Proportionality of the death sentence.
120. Stevens contends againthat hisdeeth sentences are disproportionateto the crimes. Thisargument
was Soedificaly congdered and rgjected on direct goped:
After reviewing the record in this goped as well as the desth pendty cases liged in the
gppendix, we condudethat Stevenss death sentencewas nat imposad under theinfluence
of passon, prgudice, or any other factor. We dso find that the evidence is more than
auffident to support the jury's finding of Satutory aggraveting circumgtances.  Further,
comparison to ather factudly Smilar cases where the death sentences was imposed, the
sentence of deeth is nather excessve nor disproportionae in thiscase. Fndly, we find
thet thejury did not consider any invadid aggravating crcumdances. Therefore, this Court
afirmsthe desth sentence imposed in this case.
806 So.2d at 1064. The issueiswithout merit and is procedurdly barred pursuant to Miss. Code Ann.
§99-39-21(3).
12.  Aggravating factorsnot charged in the indictment.
121. Sevensarguestha his degth sentences must be vacated because the aggravating drcumstances
which charged capitd murder were not induded in the indiciment. Stevens rdies on the rulings of the

United States Supreme Court inApprendi v. New Jer sey, 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2zd
435 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002), in which

the Court held uncondtitutional a sentencing scheme where ajudge rather then ajury determined whether

there were sUfficient aggravating drcumstances to warrant impaosition of the deeth pendlty.



122.  Apprendi fired severd shotsinto the home of an African-American family in New Jersey and was
indicted on date charges of shooting and possession of fireams. He pled guilty to two counts of
possession of afireerm for an unlawful purpose and one count of possesson of an explogve. After the
judge accepted the guilty pless, the prosecutor moved for an enhanced sentence on the basis thet it was
ahaecrime. Apprendi argued that he was entitled to have thefinding on enhancement decided by ajury.
The Supreme Court agreed, gating: "Other than the fact of aprior conviction, any fact thet increesesthe
pendty for a crime beyond the prescribed satutory maximum must be submitted to a jury, and proved
beyond a reasonable doubt." Apprendi, 530 U.S. at 490.
123.  However, the Court spedificaly sated that " Apprendi has not here assarted a condtitutiond daim
based on the omisson of any reference to sentence enhancement or radid bissintheindictment. ... We
thus do not addresstheindictment question separately today.” Apprendi, 530U.S. a477n.3. TheU.S.
Supreme Court found in Apprendi thet New Jarsey's datutory schemewould dlow ajury to convict a
defendant of a second degree offense of passession of a prohibited wegpon, and then, in a separate
subsequent proceeding, dlow ajudgetoimpaseapunishment usudly resarved for first degreecrimesmede
on the judges finding basad on a preponderance of the evidence.
24. 1n 2002, the U.S. Supreme Court decided Ring v. Arizona. Ring addressed the issue of
whether the Arizona capitd sentencing process of a jury deciding guilt and a judge meking findings on
aggravating factorsasuphddin Walton v. Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111 L .Ed.2d 511
(1990), could survive Apprendi. The Supreme Court decided it could not:

[W]e ovaruleWalton totheextent thet it dlowsasentending judge, Stting without ajury,

to find an aggravating drcumatance necessary for impogtion of the death pendty. See 497

U.S, a 647-649, 110 S.Ct. 3047. Because Arizonas enumerated aggravating factors
operate as "the functiond eguivdent of an dement of agreater offense™ Apprendi, 530



U.S, @494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requiresthat they befound by
ajury.

* k% %*
"The guarantees of jury trid inthe Federd and State Conditutions reflect
aprofound judgment about the way in which law should be enforced and
judice adminidered. ... If the defendant preferred the common-sense
judgment of a jury to the more tutored but perhaps less sympathetic
reaction of the Snglejudge, hewasto haveit" Duncan v. Louisiana,
391 U.S. 145, 155-156, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968).
The right to trid by jury guaranteed by the Sxth Amendment would be sensdedy
diminished if it encompassad the factfinding necessary to increase a defendant’s sentence
by two years, but not the factfinding necessary to put him to deeth. We hold thet the Sxth
Amendment gppliesto bath.
Ring, 536 U.S. at 609.

125. Stevens contendsthat becauseRing found theApprendi decison parsuasve, theU.S Supreme
Court necessarily adopted every other rule dated in Apprendi for Sate capitd sentencing proceedings,
spedificdly therulethat the Condtitution requiresthat aggravating factorsbeliged inindiccments. TheCourt
inRing spedificdly noted what was being decided and what was nat. "Ring's daim istightly odineated:
He contends only that the Sixth Amendment reguired jury findings on the aggravaing drcumstances
assarted agang hm." Ring, 536 U.S. a 597 n4. Ring did not contend thet his indictment was
condtitutiondlly defective

126. Further, theretroactive goplication of Ring isindoubt. Althoughadivided en banc Ninth Circuit
hesruledinSummerlin v. Stewart, 341 F.3d 1082, 1121 (9th Cir. 2003), cert. granted sub nom.
Schrirov. Summerlin, 72 U.SL.W. 3282 (U.S. Dec. 1, 2003) (No. 03-526), that Ring announced

asubgantive rule of law whichmay begpplied retroactively to federd habeas corpusreview procesdings,

the Eleventh Circuit hashdd thet Ring is not retroactive aosent an express pronouncement to thet effect.
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Turner v. Crosby, 339 F.3d 1247, 1279-86 (11th Cir. 2003). Unitil ingtructed otherwise by the
Supreme Court, we dedine to gpply Ring retroactively.

127. TheSaeiscorrect initsassertion that adefendant isnot entitled to forma notice of the aggravating
drcumgtancesto beemployed by the praosacution and that anindictment for capital murder putsadefendant
on suffident natice thet the Satutory aggravaing factors will be usad againg him. Smith v. State, 729
So0.2d 1191, 1224 (Miss. 1998) (rdying on Williamsv. State, 445 So.2d 798 (Miss. 1984)).

We bdlievethat thefact thet our capitd murder datuteligsand definesto somedegreethe
possible aggravating drcumgtances surdly refutes the gppdlant's contention that he had
inadequete natice. Anytime anindividud is charged with murder, heis put on notice thet
the death pendty may result. And, our degth pendty daute dearly daes the only
aggravating drcumgtances which may be reied upon by the prosscution in seeking the
utimate punishmert.
|d. & 804-05. Thisissueiswithout merit.
CONCLUSION
128.  For these reasons, we deny dl of Stevenss gpplications for leave to seek pog-conviction reief.
129. APPLICATIONSFORLEAVETO SEEK POST-CONVICTIONRELIEF,DENIED.

PITTMAN,C.J.,,McRAEAND SMITH, P.JJ., WALLER, COBB, CARLSON AND
GRAVES, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.
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