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SMITH, PRESIDING JUSTICE, FOR THE COURT:
1. InthisTot ClamsAc case aigng from aone-car accdent on awet date-mantained highway,
the Mississppi Department of Trangportation gppeds to this Court from ajudgment of $38,151 in favor
of Kenneth Miched Cargileawarded by the Circuit Court of the Second Judicid Didtrict of Jagper County.
Fnding no reversble error, we afirm.

FACTS

2.  Onthenight of February 10, 1998, Kenneth Cargile wastraveling on Missssppi Highway 528in
a gorm when his truck left the road and crashed. He daims thet he lost control of his truck when it

hydroplaned after running through alarge poal of water which hed collected on the road.



3.  CagileuedtheSateof Missssppi and theMissssippi Department of Trangportation (‘MDOT”)
under the Mississippl Tort Claims Act. He assarts thet the State of Mississippi and MDOT negligently
faled to ingpect and maintain Highway 528 where the accident took place. Because of that aleged
negligence, Cargile argues that there was a dangerous condiition & the Ste of the accident which wasthe
Sole proximate cause of hisinjuries and dameges

4.  Duinganonjury trid, the State of Mississppi wasdismissad pursuant toa motionfor a“directed
verdict,” properly a M.R.C.P. 41(b) mation to dismiss but MDOT was not dismissed. The trid court
entered its findings of act and condusions of law gpportioning 50% fault to Cargile and 50% fault to
MDOT. Judgment was entered in favor of Cargile for $38,151. MDOT gpped sthat award.

DISCUSSION

l. DID THE EVIDENCE PROVE A FAULT WITH THE
HIGHWAY?

. DID THE TRIAL COURT ERR IN THE ADMISSION OF THE
TESTIMONY OF RANDALL PITTMAN?

.  Because these issues are dosdy rdaed, this Court will discuss them concurrently. MDOT
contends that the evidence shows that the accident was not caused by its negligence. Instead, MDOT
counters that the causes were Cargile s failure to kegp a proper lookout, his truck’s speed which was
excessve for the conditions, and hisfalureto kegp hisvehide under control.  Further, MDOT advances
that Cargile never saw the water which he dams hed accumulated. MDOT inddtsthet the evidencefals
to show any fault with the highway.

6.  Addtiondly, MDOT argues thet the trid court erred in admitting as evidence the tetimony of
Randdl Rittmen, who lives on Highway 528 near the scene of the accident. Pittmen tetified to hisopinion

on the cause of Cargilé saccident. Thetrid court aso heard Fittman tedtify to his opinion of the causes



of other accidents dong the same dretch of highway which he dither witnessed or heard about. MDOT
daesthat histestimony isirrdevant and has no probative vdue because  of remoteness MDOT further
assartsthat Snce Fittman did not seethe accdents dong that same stretch of road about which hetestified,
he did not possesstherequisite persond knowledge required for testimony by alay witness. Additiondly,
MDQOT contends thet Fittman had no persona knowledge of the cause of any of those accidentsinduding
Cagles MDOT further contendsthat Fittman did not see any such water at the time of the accident.
7. Further, MDOT arguesthat therewasno evidence of water accumulation a or neer thesteof the
accident or that any such accumulation causad the accident. MDOT asserts that State Trooper Keth
Murphy, the date trooper on the scene of Cargile's accident, did not see any accumulation of water.
Findly, MDOT countersthat itswitnesses, Kenneth Thornton, the MDOT maintenance supervisor, John
Lambert, who was Thornton's supervisor, and Trooper Keith Murphy dl regularly traveled thet roed for
meary months before the accident and hed never seen any accumulation of water inthet location. They dll
testified that hed they noticed such an accumulaion of weter, they would have reported it. Asevidenced
by MDOT maintenance records, MDOT inggtsthet its agents conducted regular, scheduled ingpections
and mantenance of the highway induding grading the shoulders to prevent drainege onto the highway.
Thornton tedtified thet if he had seen a shoulder that was higher than the highway, he would have
conddered that condition an “emergency Stuation” requiring immediate atention. Thornton and Lambert
both testified that there was“ pitting” onthe pavement but thet defect did not warrant repair and would not
have caused the accumulaion of weter dleged by Cargile

18. Cagiledaestha thereisno evidence that he faled to keep a proper ook out. He assartsthat

there was no evidence that he was driving too fast. He dams to have been driving between 40 and 45



miles per hour which he sayswas a safe Soeed for the conditions.. Cargile pointsto thelack of evidence
thet he failed to kegp his vehide under contral.

19.  Further, Cargile assartsthet thetrid court properly admitted testimony by Fittman asto the cause
of the acadent. He arguesthat Pittman was qudified to tedtify because he traveled the road severd times
aday and lived near the scene of the crash. Cargile dites Pittman’ stestimony of his actionsand attempts
to notify MDOT of the condition of the road and the previous accidents.  Since there were numerous
accidentsat thislocation during or immediatdy after rainfdl and snce Cargileand Pittman both tetified thet
it was raining a the time of the accident, Cargile argues that a reasonable inference can be drawvn thet
accumulated rainwater was the cause of the acaident.

120.  Inanaction under the Tort Clams Adt, thetrid court Stsasthe finder of fact. When the court’s
factud determinations are chdlenged on gpped, the reviewing court condders the entire record and has
an obligation to affirmwhen therecord contains subgtantid evidencein support of thetrid court’ sfindings
Ezell v. Williams, 724 So. 2d 396, 397 (Miss. 1998); Miss. State Hosp. v. Wood, 823 So. 2d 598,
601 (Miss. Ct. App. 2002).

11.  Topreval onanegligence dam, the plaintiff must establish by a preponderance of the evidence
each of the dements of negligence: duty, breach, causation and injury. Leflore County v. Givens, 754
So. 2d 1223, 1230 (Miss. 2000) ( ating Lovett v. Bradford, 676 So. 2d 893, 896 (Miss. 1996)). In
Missssppi, aplantiff may espouse one of three theoriesin support of a daim of negligence such asthis
(1) thet the defendant’ s own negligence crested a dangerous condition which caused plantiff’ sinjury; (2)
thet the defendant had actud knowledge of the danger she faced as an invitee or (3) that based upon the
passage of time, the defendant should have known about the dangerous condition caused by another party

and if defendant hed acted reasonably, i.e., condructive knowledge of that condition should be imputed
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to thet defendant. K-Mart Corp. v. Hardy ex rel. Hardy, 735 So.2d 975, 980 (Miss 1999) (citing
Downsv. Choo, 656 So. 2d 84, 86 (Miss. 1995); Munford, I nc. v. Fleming, 597 So. 2d 1282, 1284
(Miss 1992)). The plaintiff bearstheburden of presenting Sgnificant probative evidence that the defendant
was nat only negligent, but dso that such negligence wias the proximete cause of the dangerous condition
thet resulted in the plantiff’ sinjury. 1 d.
112.  If proof of acausd connectionisto be established by drcumdantid evidence, it mugt be aufficient
to make the plaintiff’ s asserted theory reasonably probable, not merdy possible, anditisgenerdly for the
trier of fact to say whether drcumdtantiad evidence medtsthistes. 1d. (dting Miss. Valley Gas Co. v.
Walker, 725 So. 2d 139, 145 (Miss. 1998)).
113.  InGivens, the plaintiffs maintained that the injuries that they sustained were such that they could
not remember the drcumdtances surrounding the accident nor the accident. Givens, 754 So. 2d at 1230.
The plantiffs further argued thet the county’s negligent failure to warn of the dangerous curve wes the
proximate cause of theaccident. | d. & 1224. They dleged that the county designed and maintained thet
pat of the road in anegligent manner and that the county knew of the dangerouscondition. 1d. Asinthe
present case, the county falled to take Sepsto correct the condition despitethefact thet it knew or should
of known of the numerous accidents occurring & thiscurve. 1d. at 1225.
14. This caeisamilar toGivens. After condderaion of theentirerecord, thisCourt affirmstheruling
of thetrid court. Thetrid court, asfinder of fact, had the opportunity to listen to the testimony of the
witnesses and evauate the negligence dam on afird-hand bass.  The trid court chose to acoept the
testimony of Randdl Fittman as to the numerous accidents occurring in the areaof  Cargil€'s accident.

MDOT ether knew or should have known about other accidents occurring on the roads it hed



responghility for maintaining. The trid court properly gpportioned 50% fault to Cargile for his own
negligence

115. The next evidence to condder is the tetimony of both Kenneth Cargile and Randdll Pittman.

Neither actudly saw the accumulation of water on the night of the acadent. Neither knew positively the
cause of the accdent. However, the trid court dlowed the tetimony as drcumdantid evidence of the
events on the night of the accident.

116. Admissonor exdusonof evidenceiswithinthediscretion of thetrid judgeand will not bereversed
absent an abuse of thet discretion. Hardy, 735 So. 2d a 983 (ating Broadhead v. Bonita Lakes
Mall, Ltd. P’ ship, 702 So. 2d 92, 102 (Miss. 1997)(quoting Sumrall v. Miss. Power Co. 693 So.

2d 359, 365 (Miss. 1997); Gen. Motors Corp. v. Jackson, 636 So. 2d 310, 314 (Miss. 1992);

Walker v. Graham, 582 So. 2d 431, 432 (Miss. 1991)). For acase to be reversed on eror in the
admisson or exdusion of evidence, the error mugt result in harm and prgudice or adversdy affect a
subgtantid right of aparty. 1d. a 983 (cting Hansen v. State, 592 So. 2d 114 (Miss. 1991)).

f17. A trid judge sfindingsaf fact on conflicting evidence cannot be disturbed by this Court on apped
unless we can say with reasongble certainty that the findings were manifestly wrong and againg the
ovewhdmingweght of theevidence. | d. a 986-987(citing Richardson v. Riley, 355 So. 2d 667, 668
(Miss. 1978)). See al so Puckett v. Stuckey, 633 So. 2d 978, 983 (Miss 1993). Thereviewing court
mugt examine the entire record and must acogpt that “evidence which supports or reasonably tends to
support the findings of fact made below, together with dl reasonadle inferences which may be dravn
therefrom and which favor the lower court’ sfindings of fact.” 1d. a 987 (citing Cotton v. McConnédll,

435 So. 2d 683, 685 (Miss. 1983); Culbreath v. Johnson, 427 So. 2d 705, 707-08 (Miss. 1983)).



Thet there may be evidence to the contrary isirrdevant. 1d.; Hansen v. State, 592 So. 2d 114 (Miss.
1991)).
118.  InHardy, the plantiff filed an action for injuriesrecaived when he dipped andfdl inpant onthe
floor at aK-Mart. 1d. a 977. Heargued that K-Mart was negligent Snce therewas apant can onthe
floor in the same color asthe paint cans on the display right above wherehehed fdlen. 1d. a 978. He
could not independently recal how many levds of pant canswere dacked ontheadedisplay a thetime
of hisfdl. 1d.
119. AsthisCourt datedin Hardy.
In determining whether there was aufficient evidence on the question of defendant’s
negligencefor decison of that issue by ajury two well established principles must be kept
inmind. Oneisthet the negligence may be esablished by drcumdantia evidence in the
absence of testimony by eyewitnesses provided the drcumgtances are such asto teke the
case out of theredm of conjectureand placeit withinthefidd of legitimateinference. 1d.
a 98l
(dting Downs v. Choo, 656 So. 2d 84, 90 (Miss 1995)(Sulliven, P.J,, dissenting); Moore v. Winn
Dixie Stores, Inc. 252 Miss. 693, 703, 173 So. 2d 603 (1965)(quoting Johnson v. Canton Flying
Services, Inc. 209 Miss. 226, 46 So. 2d 533 (1950)). Thejury must be ableto make areasonable or
religble inference. 735 So. 2d a 982. Theremust be sufficient additiona evidence presented, other then
the plantiff’ stetimony, to lead the jury to condude that the defendant caused the negligence. 1d. a
983. In Winn Dixie Supermarkets v. Hughes, 247 Miss. 575, 156 So. 2d 734 (1963), we stated
the factua question of causation is properly for the jury to make. 1d. at 983.
920. InJohnson v. Cityof Pass Christian, 475 So.2d 428 (Miss. 1985), amotorist lost control of
her car, |eft the road and callided with an object causing her persond injury. Through the testimony of
others, she daimed that ahdlein the Sreet caused her to lose contral. 1d. at 429. ThisCourt uphdd a
INOV for the city of a$75,000 jury verdict where photographsin evidence did nat show any hale. | d.
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She tedtified thet she did not know what caused her to lose control of her car. 1d. & 429. The street
uperintendent testified thet the city had worked on the Street one month prior to the accident and saw no
defect. 1d. & 430. He dso tedtified that had he seen ahole, he would have repaired it. 1d.
121.  Ingmilar cassswherethe plaintiff did not remember the Scene of the acadent, this Court held thet
when photographs contradict the plaintiff’ s tenuous theory of an accident, the plaintiff’s theory will not
support ajury verdict. 1d. at 431. We dated:
[flhe Rantiff’ stheory of the case..is completdy overwhdmed in our apinion by viewing
the photographs taken a the scene and the testimony of the witness who arived
immediatdy after the accident and before the scene was subject to distortion by curious
onlookers..The plaintiff’s theory a best admits of only a posshility, but it is highly
improbable, and the mere posshility of the hgppening of an event has been hdd by this
Court to beinsufficient to sugain averdict.
I d. a 431, (quating Gunn v. Grice, 204 So. 2d 177, 185 (Miss. 1967)).
122. A laypersonisqudified to give an opinion if he hasfirghand knowledge which other laypeople ,
l.e, thejury, donot have. Hardy, 735 So. 2d a 984 (citing Wells v. State, 604 So. 2d 271, 278-79
(Miss. 1992)). Speculetivetesimony isnotadmissble 1d. a 985. Nor istestimony about factsof which
the witness has no persond knowledge. 1d. a 985 (ating Jones v. State, 678 So. 2d 707, 710 (Miss.
1996)).
123. A witnessmay not tedlify to ameatter unless evidenceis introduced suffident to support afinding
that he has persond knowledge of the matter. M.R.E. 602. Evidence to prove persond knowledge may,
but need not cong4 of thetesimony of thewitnesshimsdf. 1d. Rule 602 does nat prevent, however, the
witnessfrom testifying about hearsay Satements. M.R.E. 602 cmt. Heneed only show that hehaspersond

knowledge regarding themaking of thestatements. 1d. A witnesscan testify to factswithin hisknowledge,



ganad through any of hissenses Perkins v. State, 290 So. 2d 597, 599 (Miss. 1974). See also
Dennisv. Prisock, 221 So. 2d 706, 710 (Miss. 1969).
24.  Further, if thewitnessisnat an expert, histestimony intheform of an opinion or inferenceislimited
to the opinions of inferenceswhich are () rationdly basad on the perception of thewitnessand (b) hdpful
to the dear understanding of thetestimony or the determination of afacetinissue M.RE. 701! Rule701
is a departure from the traditiond rule; it favorsthe admisson of lay opinionswhen two condderationsare
me. M.RE. 701 amt. The fird condderation is the familiar requirement of firghand knowledge or
observation. Id. The second congderdion is that the witnesss opinion must be hdpful in resalving the
issles. |d. Rule 701, thus, provides flexibility when a witness hes difficulty in expressng himsdf in
language which does nat reflect an opinion. I d. Rule 701 isbasad on the recognition thet thereis often too
thin aline betwean fact and opinion to determinewhich iswhich. Id.
125. Evidence of other amilar acadents or injuries a or near the same place or by use of the same
agopliance suffered by personsother than the plantiff and in other and different times, not too remaoteintime
from the particular occurrence, is generdly admissible to show the existence of a defective or dangerous
condition or gppliance and the dangerous character of the place or injury or of the machine or the
gopliance, and to show the defendant’ snotice or knowledgethereof. S.H. Kress & Co. v. Markline,
177 Miss 37, 77 So. 858 (1918). Concerning evidence of Smilar hgppenings, this Court has Sated:

So far asthe occurrence of other accidents a the same place is concerned, as matter of

notice to the municipdity responsible, there need be no hesitancy about acoepting therule

of its admisshility. The objection to it as tending to introduce collaterd issues, and thus

lead away thejury'sattention, isabsolutdy illogical andissurdy foundationless. *** There
ISno necessity to quotefrom other authoritiesthet inthisdass of casesthe character of the

Effective May 29, 2003, M.R E. 701 hasbeen amended. However, wedtetheversonin effect
when this case wastried.



place of the accident is one of the subjects of inquiry pertinent both asto notice and asto

the condition of the locus in quo, and, if the defendant comes into court saying he is

unprepared, the fault lieswith himsdf. He of dl others should know the cheracter of the

place, it is his charge and duty to know it, and the proposition that testimony with regard

to it is part of the res gestae is nearer the law than that the evidence is collaterd. The

weaght of authority is wdl in favor of the admisson of such tetimony to support the

dlegationof knowledge on the part of the defendant. Thereisadassof decisonsinwhich

itishdd thet, in suits for injuries causad by defective dredts, it is rdevant for the plaintiff

to prove other smilar accidentsfor the purpose of showing the dangerous character of the

dreet. And fromwha we have sad with regard to the rdevancy of such tesimony in proof

of senter, it will be gathered that we gpply the same reasoning to itsrdevancy in showing

the dangerous character of the Sredt.
Markline, 77 So. a 862 (quoting Jones Blue Book of Evidence § 163).
126. Thetrid judgeexercdsad therequistedegree of discretion in admitting thetestimony of Cargileand
Fittmanwhich drew inferences about the accident and its causes even though neither saw an accumulation
of water. This Court may reverse the trid judge only for abuse of discretion. Since there are no
eyewitnesses, negligence may be established by drcumdtantia evidence such as the testimony of Fittman
and Cargile Thejudgeastrier of fact heard thetetimony of Pittman and Cargileand choseto bdieveand
credit thistesimony in reaching the decison to gpportion fault of 50% to MDOT. Thetrid judge mede
findings of fact which we cannot say are wrong or incorrect.  The inferences were reasonably drawvn
therefrom.
127.  RAttman’stesimony concarning prior acadents at thet location came from his obsarvations of tire
tracks and actud accident scenes. Hisopinion asto the cause of the accident, the accumulaion of water
a the gte, was meade from hisfirsthand knowledge gained fromolsarving the road on which he lived for
25 years He hed a familiaity with the road thet the jury did not have. His familiaity came from his

experiences driving that portion of the highway.
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128. RAttman' stestimony asto the occurrences of other accidentsa the samel ocation wasa o properly
admitted. Histestimony proved the dangerous conditions that Cargile apparently faced on the night of the
accident. Also properly admitted was Fittman’s tesimony regarding the cdls that he dlegedly mede to
MDOT thet put it on notice of the conditions of thet Stretch of road when it rained. Bittman's tesimony
supports Cargile sdlegetion of knowledgeby MDOT. It was properly for thetrier of fact, thet is, thetrid
judge, to determine the credibility of Fittman's testimony. We will not disturb thet decison absent a
showing of abuse of discretion or that the trid judge was manifestly wrong.
[Il. DID THE TRIAL COURT ERR IN FINDING THAT THE

M1SSISSIPPI DEPARTMENT OF TRANSPORTATION DID

NOT HAVE IMMUNITY UNDER MISS. CODE ANN. § 11-

46-9?
129. MDOT further chdlenges the trid court’s refusd to find it immune under the Missssppi Tort
dams Act, Miss. Code Ann. §11-46-9. MDOT contends that the maintenance of Highway 528 wasa
discretionary function of the MDOT by and through its agent Thormton, who ingpected and maintained
Highway 528 on a regular scheduled bass and as necessary.  Further, MDOT maintains thet, as a
govenmentd entity, MDOT and itsemployessare not lidblewhen exerdsing ordinary care. Infinding thet
MDQT falled to exerdse reasonable care in warning the public of a dangerous condition of which it hed
notice, MDOT contends thet the trid court did not consder dl of the evidence MDOT assarts thet the
trid court lacked evidence asto the condiition of the highway at thetime of theacddent. MDOT aso dites
the trid court’ sfailure to congder the evidence of the regular ingpection and periodic and/or scheduled
mantenance of the highway. Further, MDOT contends thet the trid court did not congder MDOT’ s

expeatise and disretionary power to take or not teke any particular action with respect to highway

maintenance even after a dtizen reques.
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130. MDOT damsto have exerdised reesonable carein maintaining the portion of Highway 528 where
the accident took place. MDOT offered thetestimony of Thornton who Sated that heingpected the road
weekly. Thornton tetified thet the week before the accident his ingpection reveded only minor defects
which he did not congder dangerous or in need of immediate repair. Findly, MDOT maintainsthét there
was no objection to the evidence that therewas asubsequent overlay of thishighway because such overlay
was not aremedia messure with repect to this acadent.
131. Cagile inggsthat the trid court was correct in ruling thet MDOT was not entitled to immunity
under Miss Code Ann. § 11-46-9. He argues thet the act was not discretionary and dternatively thet
immunitywaslost when MDOT rece ved notice of thedangerous condition. CargilecitesMiss Code Ann.
§65-1-65 (Rev. 2001) as providing the ministerid duty of the maintenance of state highways

It shdl be the duty of the State Highway Commission to have the State Highway

Depatment maintain al highwayswhich have been or which may be heregfter taken over

by the Sate Highway Department for maintenancein such away asto aford conveniert,

comfortable, and economic usethereof by thepublic a dl times. Tothisend it Shdl bethe

duty of the director, subject to the rules, regulations and orders of the commisson as

Spread on itsminutes, to organize an adeguate and continuous patral for the maintenance,

repair, and ingpection of dl of the date-mantained sate highway sysem, o that sad

highways may be kept under proper maintenance and repair & dl times
Id.
132. The Missssppi Tort Clams Act provides the exdudve remedy for a party injured by a
governmentd entity’ stortiousactsor omissons. City of Tupelov. Martin, 747 So. 2d 822, 826 (Miss.
1999). Therdevant datute, Miss Code Ann. 8 11-46-7(1)(b), Satesthat “agovernmentd entity and its
employessacting within the courseand scope of tharr employment or dutiesshdl not belidblefor any daim
aigng our of any act of omisson of an employee of a governmentd entity exercisng ordinary care in

reliance upon, or inthe execution” 1d. Alterndively, Miss Code Ann. 8 11-46-9(1)(q) providestha “a
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governmentd entity and its employees acting within the course and scope of their employment or duties
shdl nat belidblefor any daimarising out of aninjury soldy by the effect of weether conditionsand theuse
of dregtsand highways” Id.
133. Asbefore, Jonesv. Mississippi Department of Transportation, 744 So. 2d 256, 263
(Miss. 1999), adsinour presant explangtion. The Tort Clams Act does not define “discretion.” 1 d. a
259. Pior to abolishment of judiddly created sovereign immunity in Pruett v. City of Rosedale, 421
S0. 2d 1046 (Miss. 1982), this Court used two teststo determineimmunity. Thegovernmentd/proprietary
function test waas used to determine whether amuniapdity was entitied to immunity. Jones, 744 So. 2d
a 259. In Parker v. City of Philadelphia, 725 So. 2d 783, 784 (Miss. 1998), we explained that:
Under pre Pruett common law, whether aaty “ enjoysthe defense of sovereign immunity
depends on whether the dleged conduct occurred in the exercise of a governmentd
functionor intheexerciseof aproprietary function.” Morgan v. City of Ruleville, 627
So. 2d 275, 179 (Miss. 1993); Webb v. Jackson, 583 So. 2d 846, 952 (Miss. 1991)
A aty paformingagovemnmentd fundtionisimmunefrom anegligencesuit, wheressaaty
performing aproprigiary functionisnot immunefromanegligencesuit. Morgan, 627 So.
2d & 279; Webb, 583 So. 2d a 952.
Parker, 725 So. 2d a 784 (quoting Hord v.City of Yazoo City, 702 So. 2d 121, 123 (Miss. 1997).
134. However, thistest is not goplicable to the Sate and its palitical subdivisons. Jones, 744 So. 2d
a 259. Seealso Stokesv. Kemper County Bd. of Supervisors, 691 So. 2d 391, 393 (Miss.
1997); Miss. Transp. Comm’n v. Rector, 663 So. 2d 601, 602 (Miss. 1995).
35. Atcommonlaw, thisCourt utilized thediscretionary/minigerid test to determinetheimmunity datus
of agovernmentd employee. Jones, 744 So. 2d at 259. Governmentd employessareentitled to qudified
immunity for discretionary acts. 1d.  Under Mohundro v. Alcorn County, 675 So. 2d 848, 853

(Miss1996), aduty isminigerid and not discretionary if it isimposed by law and its parformance is not
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dependent on the employeg sjudgment. Jones, 744 So. 2d at 259-60 (citing Mohundro, 675 So. 2d
a 853; L.W. v. McComb Separate Mun. Sch. Dist., 754 So. 2d 1136 (Miss. 1999). See also
Barrett v. Miller, 599 So. 2d 559, 567 (Miss. 1992). The dassc definition isfound in Poyner v.
Gilmore, 171 Miss. 859, 158 So. 922 (1935), where this Court Sated:

[t]he most important criterion, isthat [if] the duty isonewhich hasbeen positively imposed

by law and its parformance required & atime and in amanner or upon conditions which

are sedificaly designeted, the duty to perform under the conditions specified nat being

dependent upon the officer’s judgment or discretion, the act and discharge thereof is

mingeid.
See Coplin v. Francis, 631 So. 2d 752, 754 (Miss. 1994) (quating Poyner, 171 Miss. at 865, 158
S0. a 923). See also Barrett v. Miller, 599 So. 2d at 567; McFadden v. State, 542 So. 2d 871,
877 (Miss 1989); Region V11, Mental Health-Retardation Ctr. v. | saac, 523 S0.2d 1013 (Miss.
1988).
136. InPruettv. City of Rosedale, 421 So. 2d 1046 (Miss. 1982), we said thet the L egidature has
“spedificdly limited the ligbility of governmentd offiaasto minigerid functionsaone, dlowing those dae
employeesto continuethar bag ¢ palicymaking decigonswithout fear of legd retribution.” 1d. Seealso
Givens, 754 So. 2d at 1223.
137. We have further daified the disinction as by defining it as directly corrdaed to the grant of
immunity from negligent acts or omissons. State ex rel. Brazeale v. Lewis, 498 So. 2d 321, 322
(Miss. 1986). Thebedsfor theimmunity given to government offiddsisin theinherent need to promaote
effident and timdy decison-making without feer of licbility. 1d. Thisdisinctionisanintegrd part of the
judice sysem and works to encourage free participation and hinder fear that goes with  risk-taking

Stuaionsand the exerdse of sound judgment 1d.
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138. InBrazeale, theplantiff sued amember of theboard of supervisorsaleging negligent repar and
maintenance of acounty road for injuries and damages which she dleged were proximatdy caused by the
condition of theroad. 1d. Shedleged therewere numerous holes, indentations and rough spotsaong the
road creating ahazardous condition that caused her accident. 1 d. at 322. Rdevantinthecasesubjudice,
the Court Sated that:
[i]f anindividua had aminigerid duty or function to maintain the roads of hisdidrict, we
recognize that, for variousreasons, a least Some of theroadsmay bein adate of disrepar
fromtimetotime, particularly because of thelack of funds whichwould, of course, require
that themain heavily traveled roadsrecaivethesupervisor’ simmediaeatention...Catanly
meking the determination as to which roads should be the better maintained under such
conditionswould be a discretionary matter with the individud,, absent some persond tort
committed by him
Id. at 323.
139. Atcommonlaw, prior totheenactment of 8 11-46-1(w), uponrecapt of notice, agovernmentd
entity had aduty to warn of adangerous condition. Jones, 744 So. 2d at 260 (dting Coplin, 631 So.
2da 755). Wehavehddtha even whereactionsare deemed to be discretionary, rather then miniderid,
the question may remain whether the public was afforded adequate warnings of the dangerous condition.
I d. & 260. MissCode Ann. 811-46-9 requirestheactor to exerciseaminimum standard of ordinary care
to maintain the gatutory shidd. 1d. AsinJones, MDOT hasaduty to warn of dangerous conditionsif
given natice, @ther actud or condructive, of adangerouscondition. 744 So. 2d at 260. MDOT's duty
becomesoneaf ardinary careinwarning and/or providing rdief from the dangerous condiitiontothosewho
usetheroads. 1d. Asprevioudy dated, immunity for discretionary dutiesisgranted only when ordinary

careisused. SeeBrewer v. Burdette, 768 So. 2d 920, 923 (Miss. 2000); L.W., 754 So. 2d at 1142.
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The government actor’s use of ordinary careisa question for the finder of fact. Brewer, 768 So. 2d
a 923, L.W., 754 So.2d at 1242.

140. In Brewer we held that road maintenance and repar are discretionary acts. 1d. ( dting
Mohundro, 675 So. 2d a 854). Usng dl of therdevant facts the trid court is charged with deciding
whether the decison maker used ordinary care. 1d. & 923 (ating L.W., 754 So. 2d at 1241).

1.  InMohundro, Dixon, an Alcorn County supervisor, faled to usetherequiste ordinary carewhen
paforming his job of ingpecting and maintaining the county roads 675 So. 2d & 848. The supervisor
persondly obsarved alarge washout inthe middle of the county road on Sunday. 1 d. a 850. He ordered
another county employeeto place ydlow warning sgnson theroad to the north and south of the washout.
Id. Thesgnswerenatlit. 1d. Furthermore, they were scarcdy anchored in place. 1d.  Although Dixon
wasworried that Someone might drive into the washout and made severd tripsto the scene, he took no

other ection. 1d. Heintended to fix it on Monday. 1d.

142. Mohundro drove histruck into the washout early Monday morming. |d. Thedarknessand rain
prevented him from seang the pit. 1d. Mohundro suffered catagtrophic injuries which rendered him a
quedriplegic. 1d.

3. Eventhough hewas aware of the dangerous condition, by the time Mohundro drove into the pit
Monday morning Dixon hed sill mede no éfort towarn thepublic. 1d. a 854. We hdd that Dixon acted

withsuch grossnegligence and/or cdlousindifferenceto the sefety of the public asawholehisconduct was

hdd to be condructivdy intentiond. 1d. Dixon was not entitted to immunity. 1d. & 854 (dting

McFadden v. State, 542 So. 2d 871 (Miss. 1989)).
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144. Here, thetrid court correctly found MDOT’ sduty to regularly ingpect and maintain Highway 528
to bedisretionary. As previoudy dated, even where actionsare deemed to be discretionary, rather than
minigeid, the question in this case was whether the public was aforded adeguate warnings of the
dangerous condition. Miss. Code Ann. 811-46-9 requires MDOT to exercise a minimum standard of
ordinary careto maintain the datutory shidd. Asin Jones, MDOT has a duty to warn of dangerous
conditionsif given natice, @ther actud or condructive, of adangerouscondition. MDOT's duty became
one of ordinary carein warning and/or providing reief from the dangerous condition to thosewho usethe
roads. Immunity for discretionary dutiesis granted only when ordinary careisusad. See Brewer v.
Burdette, 768 So. 2d at 920; L.W., 754 So.2d & 1142. The government actor's  use of ordinary
careisa question for thefinder of fact. Brewer, 768 So. 2d at 923; L.W., 754 So. 2da 1242. As
areault, the trid judge, as the finder of fact, was the proper person to decide whether MDOT  used
ordinary care. The trid court hedd MDOT to be partialy responsible and apportioned 50% fault to
MDQT. Thisissueiswithout merit.

CONCLUSON

145.  For these reasons thetrid court’s judgment is affirmed.
146. AFFIRMED.
PITTMAN, CJ., McRAE, PJ., EASLEY, CARLSON AND GRAVES, JJ.,

CONCUR. COBB, J., CONCURS IN RESULT ONLY. WALLER, J., DISSENTS IN
PART WITHOUT SEPARATEWRITTEN OPINION. DIAZ,J.,NOT PARTICIPATING.
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