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BEFORE McMILLIN, C.J, BRIDGES, AND CHANDLER, J4J.
CHANDLER, J.,, FOR THE COURT:

1. Leighton George, Jr. was convicted of aggravated DUI in violation of Miss. Code Ann. §63-11-30(5)
(Rev. 1996) in the circuit court of DeSoto County. He was sentenced to aterm of twenty-five years with
thirteen years suspended and twelve to serve. Aggrieved by the judgment rendered againgt him, George
gppeded and cites four issues on gpped. First, George argues thet the trid court erred in denying his
moation in limine to exclude the testimony of Marie Blount as improper lay testimony. The second issue
contains three separate assartions of error: the tria court erred in refusing to grant his requested peremptory
indruction, the verdict of the jury was not supported by the evidence, and the trid court erred in failing to
grant his motion for judgment notwithstanding the verdict. Next, George asserts that the trid court erred in



refusing to grant arequested jury ingruction. Finaly, he argues that the tria court erred in refusing to grant
his motion for amigtrid and motion for a second change of venue due to misconduct of the jurors which
occurred during voir dire and jury selection.

2. Finding no error, we affirm.
FACTS

3. On March 16, 1999, L eighton George, Jr., an off-duty Memphis police officer, met somefriends at a
local restaurant to celebrate a birthday. They had severa drinks while at the restaurant. One or two hours
later while driving home from the celebration, George struck Deena Vest's vehicle from behind causing her
vehicleto roll into the adjacent ravine.

4. James and Sandra Smith saw the accident occur while traveling the same dretch of highway. As Smith's
and George's vehicles neared an on ramp, Vest was pulling onto the highway. Smith admitted that he was
driving between saventy and seventy-five miles per hour and stated that a white car came running " pretty
fast and whopped" over into the lane in front of Smith and then rear-ended Vest's vehicle causing it to roll
into the ravine dong the highway. Smith drove his car to the location where George sopped his vehicle. He
approached George and asked if he should call the police, to which George replied that he was the police.
Smith then left the scene to take his wife to work but called 911. As he was returning home from taking his
wife to work, Smith noticed police personnd at the accident scene. He stopped and told them he had
witnessed the accident.

5. George's version of the events and Smith's differed subgtantialy. George told the officers that he had hit
abrown colored "box Chevy" that suffered little damage and | eft the scene before he could contact the
driver. It was determined that George was describing Smith's car; however, Smith's vehicle was a "white
box Chevy" and Vest's jegp was red. Due to the confusion of the conflicting Sories, Vest was not found
until eight hours after the accident.

116. Fourteen hours after the accident, George told highway patrol investigator Alan Thompson that he had
had two beers and one or two rum and cokes. He stated, "I can't remember exactly what | had." The bar
tab on George's credit card reveded that the three men had ordered dl told twenty-eight acoholic
beverages, eight of which were beers and the others were liquor. No tests were administered to determine
if George had been drinking and he was driven home by a Mississppi Highway Petrol officer.

7. Vest'sinjuries were extensve. She suffered traumatic brain injury and cognitive deficits which left her
unable to care for hersdf and totally dependant on others.

118. George was indicted on July 16, 1999, in DeSoto County for violating Miss. Code Ann. §63-11-30(5)
(Rev. 1996). Hefiled amotion for change of venue which was granted due to the extensve media coverage
of the case. The tria was moved to Grenada County. On April 13, 2000, the jury returned a verdict of

guilty. George was sentenced to twenty-five years, with thirteen years suspended and twelve yearsto serve.

LAW AND ANALYSIS

|.DID THE TRIAL COURT ERR BY DENYING GEORGE'SMOTION INLIMINE TO
EXCLUDE THE LAY OPINION TESTIMONY OF MARIE BLOUNT?



19. Marie Blount was awaitress in the restaurant that George and his friends visited the night of the
accident. Blount was not George's waitress, however, she testified that she observed him drinking with his
friends. Blount testified that George's walk was "wobbly" and that, in her opinion, he was "obvioudy
intoxicated." George sought to have this testimony excluded on the basis that it amounted to improper lay
opinion testimony. In Jones v. Sate, 678 So. 2d 707 (Miss. 1996), the Mississppi Supreme Court recited
the rules to be gpplied when one party wants to admit lay opinion testimony.

Missssppi Rule of Evidence 701. M.R.E. 701 gtates: If the witnessis not testifying as an expert, [her]
testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a)
rationally based on the perception of the witness and (b) helpful to the clear understanding of his
testimony or the determination of afact in issue. Moreover, the comment to Rule 701 explains the
two-part test for the admissbility of lay witness opinion testimony. Firg, the testimony must assst the
trier of fact. Second, the opinion must be based on the witness firsthand knowledge or observation.
M.R.E. 701. cmt.; see also Wellsv. Sate, 604 So. 2d 271, 278-9 (Miss.1992) (applying this same
two- part test). The second prong of the test isin accordance with M.R.E. 602 requiring that a
witness who testifies about a certain matter have persona knowledge of that matter.

Jones, 678 So. 2d at 710.

110. It iswell settled that "[t]he rdlevancy and admissibility of evidence are largely within the discretion of
thetrid court and reversal may be had only where that discretion has been abused.” Parker v. Sate, 606
So. 2d 1132, 1136 (Miss. 1992); Johnston v. State, 567 So. 2d 237, 238 (Miss. 1990) (citing Hentz v.
State, 52 So. 2d 914, 917 (Miss. 1989)). "Unlessthe trial judge's discretion is so abused as to be
prejudicid to the accused, this Court will not reverse hisruling.” Parker, 606 So. 2d at 1136.

11. George argues that Blount's testimony should not have been alowed because she did not have a
rational bassfor her opinion. He cites to the portion of her testimony where she admits that she believes
that George was impaired but she could not say why. Based upon this statement, George argues that her
testimony should have been excluded because she could not state clearly and in detail the facts upon which
she based her opinion. By focusing on Blount's statement that she did not know why she believed he was
intoxicated, George ignores the rest of her testimony. She testified that his wak was "wobbly.” She testified
that he and his friends grew louder and louder the longer they stayed in the bar. She testified that she saw
him with his friends seated in the bar drinking dcohalic drinks.

1112. When congdering George's motion, the trid judge held that Blount's opinion was based on her first
hand knowledge and perception of George at the restaurant and was, therefore, properly admitted. Based
upon the sum of Blount's testimony, it is clear that the trid judge did not abuse his discretion in dlowing the
testimony.

II.DID THE TRIAL COURT ERR IN REFUSING TO GRANT GEORGE'S
PEREMPTORY INSTRUCTION AND MOTION FOR JNOV AND FOR FAILING TO
FIND THE VERDICT WASNOT SUPPORTED BY THE EVIDENCE?

113. In essence, George is chdlenging the sufficiency of the evidence with this assgnment of error. He
clamsthat the State offered no credible evidence to support the jury's verdict and that no reasonable or
fair-minded jury could have found George guilty.



114. Whether the evidenceis legdly sufficient is an argument thet is raised by amotion for adirected verdict
or aJNOV. McClain v. Sate, 625 So. 2d 774, 781 (Miss. 1993). In deciding whether the prosecution
has presented sufficient evidence to sustain the verdict, the Court should accept astrue al credible evidence
consgtent with the defendant's guilt and the State must be given the benefit of dl favorable inferences that
may be reasonably drawn from the evidence. 1d. A reviewing court should only reverse where, with respect
to one or more of the dements of the offense charged, the evidence is such that reasonable and fair-minded
jurors could only find the accused not guilty. Wetz v. State, 503 So. 2d 803, 812 (Miss. 1987).

115. Applying the lega standard cited above and considering the testimony given at trid, the evidence
presented was sufficient to support the jury's verdict. George admitted to having at least two beers and two
mixed drinks. When more closdy questioned about the amount of acohol he had consumed, George could
only say that he could not remember exactly what he had drank just two hours prior to the accident. He told
the police he thought he had "three or four . . . we decided not to eat." Then there was the testimony of
Marie Blount who believed George was "obvioudy intoxicated." The jury aso heard George's origind
version of the accident where he incorrectly thought he had hit Smith's white Chevy rather than Vest's red
jeep. George aso did not know that the vehicle he had rear-ended had been pushed off the highway into a
ravine. Further, James Smith who witnessed the accident, testified that George's eyes were glazed. Hiswife,
who aso witnessed the accident, testified that George |ooked dazed. Another witness tetified that his eyes
"looked kind of funny to me. . . [t]hey were red wide looking and he was-seemed to be very agitated.” The
evidence presented was such that a reasonable and fair-minded jury could have found George guilty.
Because the evidence presented was sufficient to support the jury's verdict, George's peremptory
ingruction was properly refused.

[Il.DID THE TRIAL JUDGE ERR IN REFUSING TO GRANT GEORGE'S
REQUESTED JURY INSTRUCTION #D-13?

116. The requested indruction isa"circumgtantia evidence' or "two-theory” indruction. The instruction
reads asfollows:

The Court ingtructsthe jury, if there be afact or circumstance in this cause susceptible of two
interpretations, one favorable and the other unfavorable to the accused, when the jury has considered
such fact of circumstances with al other evidence, there is a reasonable doubt as to the correct
interpretation, then you, the jury must resolve such doubt in favor of the accused, and place upon
such fact or circumstance the interpretation most favorable to the accused.

George argues that this instruction should have been granted because the State presented no direct
evidence on the essentid dement of intoxication.

T17. Thistype of "circumstantid” or "two-theory” ingruction is only required in cases where the evidence
presented is purdly circumgantid. Petti v. State, 666 So. 2d 754, 757 (Miss. 1995). "This Court has held
on numerous occasionsthat it isonly in cases condsting entirdy of circumdaantia evidence that an
ingtruction must be given which requires the jury to resolve, in favor of the accused, doubt over
circumstances susceptible of two interpretations.” |d. In Parker v. Sate, the Missssppi Supreme Court
stated, "'[w]here the evidence is purdly circumgtantia, the tria court must grant a 'two- theory' ingtruction.”
Parker, 606 So. 2d at 1140-41.

118. Thetrid judge properly refused this ingtruction as the State did present direct evidence in its case-in-



chief. The elements of the offense the State was required to prove beyond a reasonable doubt were: 1)
operating a motor vehicle under the influence of intoxicating liquor, 2) operating a motor vehicleina
negligent manner, and 3) permanent disability caused by the operator's negligence. The State presented
direct evidence to support each of the three dements of the crime.

1129. It is undisputed that George was operating the motor vehicle. Direct evidence of his intoxication
includes his own statement and Blount's testimony. The second eement is supported by Smith's testimony
that he viewed George pass him at an illegd rate of speed and rear-end Vest's vehicle as she attempted to
enter the highway. The last dement is supported by Vest's medica records and her disability due to the
traumatic brain injury caused when her vehicle was struck from behind by George and pushed off into the
ravine dong the highway. As there was direct evidence presented to support each eement of the offense,
the circumgtantia ingtruction was properly refused.

IVV.DID THE TRIAL COURT ERR IN REFUSING TO GRANT GEORGE'SMOTION
FOR A MISTRIAL AND MOTION FOR A SECOND CHANGE OF VENUE?

1120. Due to the large amount of pre-trid publicity connected with the case, George filed amotion for a
change of venue on August 13, 1999. This motion was granted and the tria was moved from DeSoto
County to Grenada County. During voir dire and jury selection, George moved ore tenus for a second
change of venue from Grenada County. This motion was denied.

121. George argues that the trid court erred in refusing to grant his motion because of comments that were
alegedly made by potentid jurors during the jury selection process. He dso argues that amidirid should
have been granted because the jury sdlected was not impartial based upon reports of the same comments.

122. "[T]he party contending thereisjuror misconduct must make an adequate showing to overcome the
presumption in this state of jury impartidity.” Gladney v. Clarksdale Beverage Company, Inc., 625 So.
2d 407, 418-19 (Miss. 1993). Thetrid judge's decison on whether the jury sdlected was fair and impartia
should not be disturbed unlessit is clear that the decison was wrong. Fleming v. State, 687 So. 2d 146,
148 (Miss. 1997). During jury selection severa potentiad jurors did admit to having knowledge of the case
and/or making comments concerning the facts of the case, including George's guilt. However, each of these
jurors was dismissed by the trial judge and was not selected to hear the case. As each of the potentia
jurors who testified to having knowledge of the case or ties to one of the attorneys was dismissed, George
has failed to show that he was prejudiced by the jury selected or that the jury was biased or less than

impartid.

23. The decison to declare amidtrid isin the sound discretion of the court. Lockridge v. Sate, 768 So.
2d 331 (112) (Miss. Ct. App. 2000). This decision should not be disturbed unlessit was an abuse of
discretion. Bass v. State, 597 So. 2d 182, 191 (Miss. 1992). Because George has faled to show that he

was prejudiced by the judge's refusal to grant his second motion for a change of venue, thereis no
indication that the trid judge abused his discretion in refusing to declare amigtrid.

124. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF CONVICTION
OF DUI ASSAULT AND SENTENCE OF TWENTY-FIVE YEARSWITH THIRTEEN YEARS
SUSPENDED AND TWELVE YEARSTO SERVE IN A FEDERAL FACILITY ISAFFIRMED.
COSTSARE ASSESSED TO THE APPELLANT.



McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERS AND BRANTLEY, JJ., CONCUR.



