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BRIDGES, J., FOR THE COURT:

1. This case comes from the Circuit Court of Jackson County, Honorable Dale Harkey presiding. Cynthia
Clark sued Mark Deskle for damages resulting from a car wreck which occurred on January 24, 1997.
There was no question at trid asto whether Degkle was liable; the only triable question was damages. The
jury returned a damages award of twelve thousand dollars. Clark filed a motion seeking an additur or anew
trid, which the trid court denied. Clark gppedsthe trid court's denial and brings three issues:

1. WHETHER THE TRIAL COURT ABUSED HISDISCRETION IN NOT GRANTING
THE PLAINTIFFSMOTION FOR ADDITUR OR IN THE ALTERNATIVE A NEW
TRIAL BECAUSE THE JURY CLEARLY EVIDENCED BIAS, PREJUDICE AND/OR
PASSION IN AWARDING AN AMOUNT LESSTHAN THE REASONABLE AND
NECESSARY MEDICAL EXPENSES AND CORROBORATED, UNCONTESTED LOST

WAGES.

2. WHETHER THE DENIAL OF THE PLAINTIFF'SMOTION FOR ADDITUR OR IN
THE ALTERNATIVE A NEW TRIAL WAS AN ABUSE OF DISCRETION DUE TO THE
FAILURE OF THE JURY TO AWARD ANY DAMAGESFOR PAIN AND SUFFERING.



3. WHETHER THE JURY EVIDENCED BIAS, PREJUDICE AND/OR PASSION INITS
AWARD BY FAILING TO COMPENSATE THE PLAINTIFF FOR LOSS OF
ENJOYMENT OF LIFE, THUSMAKING THE TRIAL COURT'SDENIAL OF
PLAINTIFFF'SMOTION FOR ADDITUR OR IN THE ALTERNATIVE A NEW TRIAL
AN ABUSE OF DISCRETION.

Finding no error, we afirm.
STATEMENT OF FACTS

{2. On the morning of January 24, 1997, Cynthia Clark was driving her son and daughter to school. Clark
was stopped at an intersection, when her Chevy Cavalier was struck from behind by a Ford F-150 pick-up
truck driven by Mark Deskle. Deakle got out of his truck and walked to Clark's car to seeif anyone was
hurt. They agreed to pull over to anearby parking lot. Clark claimed her head was hurting, but no
ambulance was requested at the scene. Clark's two children did not complain of any pain. A police officer
arrived, and an accident report was completed. After the report was completed, Clark then drove her
children to school and went to work.

3. At the time of the accident, Clark was employed by Trinity Glass as a secretary. Her husband, Daniel
Clark, was the office manager. Clark tetified that as the day went on, she began experiencing headaches
which caused her pain. After work, Clark went to the emergency room at Ocean Springs Hospita with her
children. Clark’s children checked out as hedthy, but Clark complained of neck soreness. Clark's neck X-
ray was norma. Clark was diagnosed as having a cervica muscle sirain with a headache. She was rel eased
form the hospital and was told she could return to work with no restrictions.

4. Four days after leaving the emergency room, Clark was il experiencing pain. Thus, Clark went to the
Coadta Family Hedlth Center four days after leaving the emergency room, where she was diagnosed with a
right trapezius muscle strain, and was prescribed physica thergpy. During her physica therapy, Clark
missed some work. Clark completed the prescribed physica therapy and returned to Coastal Family
Hedlth Center for reevaduation. Clark clamed to have some pain, but it did not prevent her from exercising.
Clark was ruled to have good range of motion and was released with no work restrictions on April 17,
1997. However, she quit her job the next day, claiming she was unable to continue working because of the

pain.

5. Clark then began to see a chiropractor by the name of Dr. Don Hembree. Dr. Hembree diagnosed
Clark with recurring neck pain, headaches, mid and lower back pain, and dizziness. Hembree pursued
severd treatments, and eventualy some improvement was made in Clark's condition. Hembree ended his
treatment of Clark on June 19, 1997.

6. In September of 1997, Clark returned to Coastal Family Hedlth Center complaining of pain. She was
referred to Dr. Robert Terrell, an orthopaedic speciaist. Dr. Terrell diagnosed Clark as having a C5-C6
bulging disc with cervica pain. Terrdl prescribed more physica therapy. Terrell did not believe Clark was a
candidate for surgery and released her from his care on December 4, 1998. Sometime during this

treatment, Clark began working haf days at Trinity Glass, but she quit because the pain would no longer
alow her to work as a secretary.

117. During her period of trestment with Dr. Terrdll, Clark obtained ajob in the summer of 1998 with



Hubbard Commercid Mowers, alandscaping business. Clark had been unemployed since she quit her job
a Trinity Glassin April of 1997. Clark's duties included trimming hedges and pulling weeds. Complaining of
pain, Clark quit thisjob after about two months. Clark submitted an gpplication for employment to the
unemployment office, and this was her last attempt at finding employment.

118. In October of 1998, Clark began doing housekeeping work for a man named Tommy Cooley. Clark
tetified she did the work to receive alittle cash. Clark divorced her husband, Daniel Clark, in November
of 1998. She filed for the divorce on the grounds of habitud cruel and inhuman trestment, dleging her
husband hit her fifteen years prior, screamed at her, and acted erratically. She married Cooley in December
of 1998.

9. Clark was involved in another automobile accident on December 16, 1998. The circumstances
surrounding this accident were smilar to those surrounding Clark's first accident, except thistime Clark was
taken to the hospital in an ambulance. Clark was treated for her neck and back. Clark did not seek any
treatment from the second accident because the pain was the same as it had been. The only new maadies
resulting from the second accident was loss of baance and dizziness. Clark's last reported trip to a doctor
took place on January 8, 1999, when she vidted Dr. Terrdll.

120. Alleging she gtill suffered pain from the first accident, Clark filed suit against Degkle on January 28,
1990. Liability was not at issue during thistrid; only damages were a issue. At trid, Clark offered $11,
488.45 in medicd hillsinto evidence. Clark also offered a document prepared by her first husband
indicating lost wages totaling $1320 for her time at Trinity Glass. Clark claimed the accident cost Clark her
first marriage. She claimed that after the accident, she was unable to do smple housework, and this strained
her marriage.

STATEMENT OF LAW
STANDARD OF REVIEW

111. "In reviewing atria court's grant or denia of an additur, this Court's standard of review islimited to an
abuse of discretion.” Pickering v. Industria Masina | Traktora (IMT), 740 So. 2d 836 (158) (Miss.
1999). "We decide whether discretion was abused, not whether we would have granted or denied in the
firgt ingance. . . . Generdly the jury's decison will be upheld unless it was S0 unreasonable asto be
outrageous.” American Nat'l Ins. v. Hogue, 749 So. 2d 1254 (127) (Miss. Ct. App. 2000).

ANALYSIS

1. WHETHER THE TRIAL COURT ABUSED HISDISCRETION IN NOT GRANTING
THE PLAINTIFFFSMOTION FOR ADDITUR OR IN THE ALTERNATIVE A NEW
TRIAL BECAUSE THE JURY CLEARLY EVIDENCED BIAS, PREJUDICE AND/OR
PASSION IN AWARDING AN AMOUNT LESSTHAN THE REASONABLE AND
NECESSARY MEDICAL EXPENSES AND CORROBORATED, UNCONTESTED LOST
WAGES.

f12. Inraising thisissue, Clark clamsthetrid court erred by affirming the jury's verdict because the jury
awarded an amount only dightly more than the tota of the medica bills offered into evidence. Clark offered
evidence of $11,488.45 in medica expenses and $1320 in lost wages. Clark argues the lost wages
evidence was corroborated, and thus the jury wasin error for failing to award her the total amount. Deskle



counters by arguing there was a great dedl of controversy asto the reasonableness of Clark's medical
expenses and there was dispute over the lost wages evidence Clark presented. Deagkle aso points out the
applicable standard of review to be applied in these cases.

1113. In regard to medica expenses, the Mississippi Code Annotated section 41-9-119 dates "[p]roof that
medica, hospitd, and doctor bills were paid or incurred because of any illness, disease, or injury shall be
prima facie evidence that such bills so paid or incurred were necessary and reasonable.” Miss. Code Ann. §
41-9-119 (Rev. 1993). This presumption is rebuttable, however, to do so, more than speculation and
credibility attacks must be offered. Boggs v. Hawks, 772 So. 2d 1082 (1 7 & 19) (Miss. Ct. App. 2000)
. Inthis case, there was no evidence offered to rebut the reasonableness of Clark's medicd hills. In fact,
Clark offered a great ded of proof supporting the reasonableness of the $11,488.45 in medicd hills she
incurred. Because of this, the real question this Court must addressis whether the jury and trid court erred
in not rewarding the full amount of lost wages Clark claims she incurred due to her injuries: $1320.

114. While Clark testified she missed work because of her injury, the only piece of evidence offered in this
case which gave a concrete amount of time Clark missed due to her injuries was a document drawn up by
Clark's ex-husband which was entered into evidence as Plaintiff's exhibit 17. This document listed the dates
for which Clark missed both full days and haf days at work, gave the tota amount of hours (40) Clark
worked aweek, her hourly rate ($6 per hour), and was signed by her ex-husband. This document was
entered into evidence during the time one witness was leaving the stand and another was taking the stand.
No one testified as to the vaidity of the document. In other words, this document was not corroborated by
testimony.

115. Clark claims Degkle smply tries to refute this document through speculation and conjecture to refute
the legitimacy of these wages. Clark aso points out Degkle failed to offer any evidence to refute this
document. This may be so, but the fact is Clark did not offer any direct evidence to support the assertions
meade in this document. In cases such asthis one, the jury acts as the ultimate fact finder. In this respect, this
case isSmilar to the case of Maddox v. Muirhead, 738 So. 2d 742 (18) (Miss. 1999) where the appellant
testified regarding lost wages, but offered no documentation proving the amount of lost wages. Id. In that
case, the Mississppi Supreme Court concluded "[i]t is reasonable to conclude that the jury did not credit his
testimony concerning lost wages and overtime.” 1d. In the same way, since this document was offered
without any testimonia corroboration, it is reasonable to conclude the jury did not put much weight in
Clark's lost wage sheet. Thisideais further supported by the fact the document was prepared by Clark's
ex-hushand, who might have been considered an interested party. For this reason, we affirm the tria court's
holding asto thisissue.

2. WHETHER THE DENIAL OF THE PLAINTIFF'SMOTION FOR ADDITUR OR IN
THE ALTERNATIVE A NEW TRIAL WAS AN ABUSE OF DISCRETION DUE TO THE
FAILURE OF THE JURY TO AWARD ANY DAMAGESFOR PAIN AND SUFFERING.

116. Clark argues that since the jury award was insufficient to cover both her medica expenses and lost
wages, then the award was definitdly insufficient to cover her pain and suffering. Clark daimstherewas a
great dedl of testimony offered proving the pain and suffering with which Clark had to dedl. Clark dso
points out much of this testimony was undisputed. Deakle States the testimony offered was in dispute, and it
was often contradicted. Deakle claims this dispute requires this Court to give the jury's finding even more
deference.



117. As stated above, we do not believe the jury wasin error for disregarding Clark's evidence of lost
wages. Because the jury award covers the $11,488.45 of medical hills, there is $511.55 of the jury award
left out of the $12,000 verdict. Some of this excess money could therefore be considered the jury's award
for pain and suffering. This Court's scope of review in dedling with an additur gpped islimited to a
determination of whether the tria court abused its discretion. Rose v. Clenney, 748 So. 2d 172 (112)
(Miss. Ct. App. 1999). Consdering the standard of review, and the fact we must view the factsin alight
most favorable to Deakle, then the $511.55 must be considered the jury's award for pain and suffering.
Boggs v. Hawks, 772 So. 2d 1082 (15) (Miss. Ct. App. 2000). Therefore, the jury did make an award
for pain and suffering. The award does not strike this Court as unreasonable, and even though this amount
may not be what this Court would have awarded, that is not how this Court views these cases. American
Nat'l Ins., 749 So. 2d (127). Our job is Ssmply to ask whether the trial court abused its discretion, and in
thiscaseit did not.

3. WHETHER THE JURY EVIDENCED BIAS, PREJUDICE AND/OR PASSION IN ITS
AWARD BY FAILING TO COMPENSATE THE PLAINTIFF FOR LOSS OF
ENJOYMENT OF LIFE, THUSMAKING THE TRIAL COURT'SDENIAL OF
PLAINTIFFF'SMOTION FOR ADDITUR OR IN THE ALTERNATIVE A NEW TRIAL
AN ABUSE OF DISCRETION.

118. Inthisissue, Clark clamsthetria court erred in failing to award her an additur or new tria, because
thejury did not compensate her for her loss of enjoyment of life. Clark points out al of the things she can no
longer do, such as aerobics, going on long walks, swvimming, etc. Clark adso argues that because the injury
kept her from performing certain household duties, it caused astrain on her marriage which ultimatdly led to
adivorce. Degkle points out Clark hasfailed to prove the jury did not avard her any of these damages, and
a so stresses the circumstances under which Clark's divorce occurred. Deskle rdlies on the standard of
review.

1119. The Mississppi Supreme Court recently dealt with the topic of loss of enjoyment of life in the case of
Kansas City Southern Railway Co., Inc., v. J.C. Johnson, 1999-CA-00505-SCT (Miss. Feb. 8, 2001).
In the Johnson case, the Missssippi Supreme Court held "[t]he loss of enjoyment of life should be fully
compensated and should be considered on its own merits as a separate element of damages, not as a part
of one's pain and suffering.” Johnson at (1123). The court aso stated

Thistype of damage relatesto daily life activities that are common to most people. There are
numerous activities that courts have held condtitute daily life activities: going on afirs date, reading,
debating palitics, the sense of tagte, recreationd activities, and family activities. . . . Pain and suffering
encompasses the physical and mental discomfort caused by an injury, such as anguish, distress, feer,
humiliation, grief, shame, and worry.

Id.

1120. In our case, the testimony did support the contention that Clark does daily ded with pain, but that is
not what we must examine here. As sated above, we are to look at the dally life activitieswhich Clark is
unable to do because of her injury. After looking at the evidence in alight most favorable to Degkle, the
evidence supports the view that Clark suffers from some pain in doing things like walking, jogging, etc.
However, the medica evidencein this case indicates that Clark's status did improve over time. Clark
testified "[i]'m not saying that | am totaly disabled, because I'm not. | can go to the beach right now and lay



out. | can, you know, go to the basebal game and watch my kids now, but | can't participate with them. |
don't hurt twenty-four hours aday."

121. After examining the Johnson case and reading Clark's testimony, this Court cannot find that the trial
court abused its discretion by refusing to award Clark an additur. In the Johnson case, the court noted, in
finding Johnson had suffered loss of enjoyment of life, that Johnson had suffered severe injuries such as
bruised lungs, a cracked pelvis, and brain injury. The court also noted Johnson had to go to a speech
therapist, physical therapist, and a rehab therapist. The degree of injuries suffered by Johnsonisin awhole
different league from the injuries suffered by Clark in this case. Clark is ill able to enjoy the everyday
facets of daily life and isonly limited asmal amount by her injury.

122. In addition, the contention that Clark's marriage was ruined as aresult of this accident carries very little
weight. Clark was the party who filed for the divorce, and she did so on the grounds of habitua cruel and
inhuman trestment going back some fifteen years in duration. Such a posgition underminds Clark's dlam that
her marriage fell apart because she was no longer able to perform household chores. Clark's position is
weekened further by the fact Clark was performing these very same duties for a man she would marry as
soon as her divorce was final. Because of the standard of review we apply in cases of additur, we affirm as
to thisissue,

CONCLUSION

123. Thetrid court did not abuse its discretion in refusing to grant Clark an additur or in the dternaive a
new trial. The jury award was not unreasonable as to shock the conscience and did not evidence bias.
Moreover, the jury and the trid court were not in error for failing to award the amount of lost wages Clark
claims she should have received. Even further, the jury and trid court were not in error for failing to award
Clark more damages for pain and suffering and loss of enjoyment of life. We affirm.

124. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY ISHEREBY
AFFIRMED. COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ.,, THOMAS, LEE, MYERS,
CHANDLER AND BRANTLEY, JJ., CONCUR. IRVING, J., DISSENTSWITHOUT
SEPARATE WRITTEN OPINION.



