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DIAZ, JUSTICE, FOR THE COURT:

T1. On August 14, 1998, Raphad Q. Skrmetta (Ray) filed alawsuit againgt Missssppi-I Gaming, L.P.,
Bayview Yacht Club, Inc. and Boomtown, Inc. (Boomtown). Ray claimed he was defrauded into accepting
a15% limited partnership interest in Boomtown in exchange for the first two years of base rent due under
his lease of land to Boomtown. His clams were based on negligent misrepresentation and fraudulent
representation or intentiona misrepresentation. The rent for two years was stipulated to be in the amount of
$4 million. Ray argues that the reason he agreed to take a 15% partnership interest in exchange for the rent
was because Boomtown made ora representations that it would build a hotel next to the casino.

2. Boomtown initialy responded to Ray's complaint by moving to stay proceedings and to mandate
arbitration. The Circuit Court of Harrison County (Second District) , Honorable Kostas N. Vlahos,
presiding, denied Boomtown's motion to stay and to mandate arbitration. The circuit court also denied
Boomtown's mation for summary judgment on the counts of fraud and negligent misrepresentation. The



circuit court held on denying Boomtown's motion for summary judgment:

A materid issue of fact exigts as to when, and by whom, the decision to accept the equity interest in
place of two years rent was made. Under Crystal Springs Ins. Agency, Inc. v. Commercial
Union Ins. Co., 554 So. 2d 884 (Miss. 1989), averbal, contractual promise with the present,
undisclosed intention of nonperformance ... may give rise to any action for damages. Plaintiff aleges
the defendant made a promise to plaintiff in order to secure forgiveness of rent in exchange for an
equity interest and exhibits supporting this dlegation exist in the court file.

113. On March 28, 2000, trial began and at the close of three days of testimony from Ray's witnesses and
one Boomtown witness, the circuit court granted Boomtown's motion for directed verdict and dismissed the
case. Find judgment was entered on April 13, 2000. Ray now raises the following three issues on gpped
before this Court.

|. Whether thecircuit court erred in directing a verdict for Boomtown at the close of Ray's
case-in-chief.

II. Whether thecircuit court erred in excluding an audiotape of Boomtown's
misr epresentations.

I1l. Whether the circuit court erred in failing to disqualify one of Boomtown'strial attor neys,
who had also served as counsdl in the re-zoning application of the property at issuein this
case.

FACTS

4. Ray Skrmettais an elghty-year-old gentleman who owns certain property on Biloxi's back bay. On
October 19,1993, Ray entered into a ground lease wherein he leased his property to Boomtown. Eric
Skrmetta, Ray's son, started looking into the development of the gaming industry in 1992 after it was
authorized in Louisanaand Mississppi. Eric, an atorney, acted for Ray's interest and hisown interest in
holding discussions with severd different gaming operators about developing a casino on Ray's property. In
Eric's discussions with Boomtown he negotiated with Robert List. Eric wanted to be a partner in the
Cagino, but List informed Eric that he could not participate as a partner unless he had money to contribute.

5. In order to become a partner in the casino, Eric suggested to Ray that he relieve Boomtown of two
years rent in exchange for Boomtown granting Eric a 15% partnership interest. From the record, it appears
that Boomtown and Eric were interested in eventudly building a hotel next to the casino. However, none of
the written documents signed by Eric or Ray evidence any intention on the part of Boomtown to build a
hotel.

6. The first document executed between Boomtown and Ray was a letter of intent, dated March 26,
1993. Theletter of intent stated that Boomtown would transfer to Ray Skrmetta or his designee a 15%
partnership interest in lieu of paying the base rent to Ray for the first two years of the lease. The letter of
intent makes no reference to the future construction of a hotel. On April 9, 1993 Eric Sgned an agreement
to lease property as atorney for hisfather. The lease Sated that the agreement and the exhibits constituted
the entire agreement between the parties. There were no representations contained in the origind agreement
to lease property that a hotel would be built. On September 12, 1993, Eric executed an amended
agreement to lease property. Eric understood that there was nothing in the amended agreement that



evidenced an obligation on the part of Boomtown to build ahotd. A ground lease and two amendments to
the ground lease were dso Signed by Ray. These documents contain no provisions or representations that
would indicate Boomtown intended to build a hotel in the future. The lease of Ray's property was for aterm
of 99 years, which proved to be a multi-million dollar dedl for Ray.

{17. The partnership admisson agreement was executed by Ray and Eric on July 7, 1995. This document
formally admitted Eric as a 15% limited partner in Boomtown. The partnership admisson agreement
contained no representation that a hotel would be built. As the record reflects, Eric understood that the
partnership agreement condtituted the entire agreement between the parties. Paragraph 1(b) of the
agreement provided that the forgone rent was deemed to have been paid and satisfied in full, and the
agreement provided that Ray released Boomtown from any and al claims with respect to the forgone rent.

118. In August of 1997, Boomtown requested to buy out Eric's partnership interest in Boomtown. Eric
received $400,000 for his partnership interest in Boomtown in settlement of an arbitration proceeding
concerning the buy out. At the tria of the case before this Court, Eric admitted that it was possble that
fraudulent misrepresentation was one of the issues raised by Eric's atorney at the arbitration. Thisissue,
Boomtown contends was the same dlegation made by Ray in his lawsuit against Boomtown.

119. Tim Parrott was the CEO and Chairman of the Board of Boomtown Inc. during the time period at
issue. In aletter to the Mississippi Gaming Commission, dated May 26, 1994, Boomtown stated that it had
entered into an agreement to sall certain assets of the casino for $10 million. Boomtown stated in that letter
that with the new funding it would proceed with the congtruction of a 150-room hotel which would carry the
Days Inn name. Also, Parrott testified at trial that Boomtown did intend and plan to build a hotd when he
made satements to the Missssppi Gaming Commission in June of 1994.

1110. According to Parrott, when Boomtown casino opened in July of 1994, the dot win was less than half
of what had been projected, severa competing casinos opened, and at |east three other casinosin Biloxi
falled. Parrott testified that Treasure Bay, Biloxi Belle, Pdace Casino, Gold Shore, and President Casino dl
went into bankruptcy. Parrott testified thet, during that time, the Biloxi Belle owned the Buena Vista Hotdl
and the President Casino was associated with the Broadwater hotel. Some of these casinos, according to
Parrott, have come out of bankruptcy. Boomtown casino initially was projected to cost around $20 million
and ended up costing about $55 million to stay competitive with the other casinos. According to Parrott,
Boomtown worked on hotd plans, but Boomtown's expectations could not feasibly become redlity.

7111. On apped before this Court, Ray now contends that the circuit court erred in directing averdict in
favor of Boomtown.

DISCUSSION

I|.WHETHER THE CIRCUIT COURT ERRED IN DIRECTING A VERDICT FOR
BOOMTOWN AT THE CLOSE OF RAY'S CASE-IN-CHIEF.

122. Inreviewing atria court's decison to grant a directed verdict, we review such decisons under the de
novo standard of review. Morgan v. Greenwaldt, 786 So.2d 1037, 1041 (Miss. 2001). On amotion for
adirected verdict, if acourt finds that the evidence favorable to the non-moving party and the reasonable
inferences drawn therefrom present a question for the jury, the motion should not be granted. I d. at 1042.
A directed verdict is only proper if the plaintiff's evidence is so lacking that reasonable jurors would be



unable to reach averdict in favor of that party. Anderson v. B.H. Acquisition, Inc., 771 So.2d 914, 917
(Miss. 2000).

Negligent Misrepresentation
113. In order to establish a primafacie case of negligent misrepresentation, a plaintiff is required to show:

(1) amisrepresentation or omission of afact;(2) that the representation or omission is materia or
ggnificant; (3) that the defendant failed to exercise that degree of diligence and expertise the public is
entitled to expect of it; (4) that the plaintiff reasonably relied on the defendant's representations,; and
(5) that the plaintiff suffered damages as a direct and proximate result of his reasonable reliance.

Spraginsv. Sunburst Bank, 605 So.2d 777, 780 (Miss. 1992). Furthermore, the first element of
misrepresentation must concern a past or present fact as contrasted with a promise of future conduct. 1 d.
Thetria court concluded that:

[T]he burden of proof required on negligent misrepresentation, that burden of proof being by a
preponderance of the evidence on the very first issue which is that the representation must be asto a
stated factg sic], past or present.

It's the [c]ourt's determination that that burden has not been met and, therefore, the negligent
misrepresentation must fail in this case, and that will be excluded from the jury.

114. Ray argues that there was sufficient evidence to present ajury question. He argues that testimony
provided by Eric showed that Boomtown touted the hotel as away to substantialy increase revenues. Ray
relies on the testimony of Parrott, who stated in a hearing that Boomtown escrowed $10 million for the
purpose of building a hotdl. Ray submits that at the June 30, 1994, meeting with the Missssppi Gaming
Commission, Boomtown dated that the money for the hotel "wasin the bank." Ray arguesthat this
Statement and other present misrepresentations induced him to Sign the partnership admission agreement.
The crux of Ray's argument isthat he believes Boomtown knew that it would not be able to build a hotel
well before Ray agreed to Sgn the partnership agreement on July 7, 1994, but nevertheless touted that
Boomtown was ready to begin building the hotel. Therefore, Ray contends that Boomtown made
misrepresentations of present fact.

1115. Ray contends that the video deposition testimony of Lee Sumrall, the former senior vice president of
finance and CFO of Boomtown, Inc., shows that the representations made by Boomtown were in fact
fase. Sumrdl stated that Boomtown knew that there was not enough money to build ahotd as early as
January or February of 1994. On the other hand, Boomtown points out that Sumral indicated that it was
the intent of Boomtown to build a hotel up until September of 1995, when it refunded $2.5 million in
escrow funds. At that point, Sumrall stated, it became apparent there were severa other casinos that
sarted building hotels and concern arose whether it was feasible for Boomtown to build a hotd.

1116. The record clearly supportsthetria court's finding that there was no present misrepresentation of fact.
Whether Boomtown had enough money &t the time to construct the hotel or thought they might acquire
enough money is not the question at issue. Any issues regarding money to build a hotd were in no way
related to dealings between Eric, Ray, or Boomtown. In fact, the very statement Ray contends induced him
to sign the partnership agreement, "the money isin the bank," was not directed a Ray. It was dated at a
hearing before the Missssppi Gaming Commission. The ultimate "fact" Ray contends that Boomtown



negligently misrepresented and that Ray contends induced him to sign the partnership agreement was that
Boomtown was planning to build a hotdl in the future. Without evidence that there was a present
misrepresentation of fact Ray's alegations fail as a matter of law. Unlike negligent misrepresentation, an
intentiond fraud claim may be based on a satement involving the speaker's future conduct. See Bank of
Shaw v. Posey, 573 So. 2d 1355, 1360 (Miss. 1990).

Fraudulent Representation

117. Ray Satesthat the firs dement of aclam of intentional fraud or fraudulent representation may consst
of arepresentation of the spesker's future conduct when the representation is made with the present
undisclosed intention not to undertake the conduct. Crystal Springs, 554 So. 2d at 886. Ray misstated the
actud wording in Crystal Springs. The following isthe actud rule of law:

[T]heruleiswdl settled that "fraudulent representations upon which a party may predicate any
demand for relief must relate to past or presently existing facts, as facts, and cannot consist of
promises, except in some cases when a contractual promise is made with the present
undisclosed intention of not performing it."

Id. See also Spragins, 605 So. 2d at 781.

118. Ray's claim for fraudulent representation has no merit snce none of Boomtown's statements of
intention to build the hotel were regarded as contractua promises. Ray does not contend that Boomtown
oraly promised that Boomtown would build ahotel. See Bank of Shaw, 573 So. 2d 1360. The contracts
executed by Ray, Eric, and Boomtown al consisted of fully integrated, written contracts.

1129. In Spragins, this Court explained that:

The evidence on the record sub judice does not support aclaim of fraudulent misrepresentation by
clear and convincing evidence. Sunburst Bank alegedly made promises to buy Refuge Plantation. This
isapromise of future conduct clearly excluded from recovery under an intentiona misrepresentation
dam.

Spragins, 605 So. 2d at 781.

1120. Ray did not offer any evidence which would suggest that Boomtown had no intention of building a
hotel and thet it fraudulently represented that it intended to build a hotdl to induce Ray to Sgn the
partnership agreement. On the contrary, the record suggests that Eric was aware that Boomtown wanted to
build a hotel. Nothing in the record suggests that Boomtown ever used the hotel to induce Eric and Ray to
sgn any of the previous agreements between the parties. That fact remainsthat it truly intended and wanted
to build ahotel. The May 26, 1994, |etter to the Missssippi Gaming Commission clearly evidences
Boomtown's intent to build the hotd. Sumral's video deposition testimony that there was insufficient funds
at the time to construct a hotel is not relevant to a determination of Boomtown's future intent.

II. WHETHER THE CIRCUIT COURT ERRED IN EXCLUDING AN AUDIOTAPE OF
BOOMTOWN'SMISREPRESENTATIONS.

121. A decison of thetrid court admitting or excluding evidence must be upheld unless there is an abuse of
discretion. Walker v. Graham, 582 So.2d 431, 432 (Miss. 1991). Ray offered into evidence an



audiotape which contained portions of the public hearing before the Mississppi Gaming Commission.
Boomtown objected to the tape on the bases that it was muffled, incomplete, cut out at times, contained
inadmissible statements of gaming commissioners, and the declarant in the tape was available to testify. The
trid judge listened to the tape and ruled that the tape would be inadmissible unless there was a contradiction
of any satements in the tape. Three witness testified as to what was said in the audiotape.

22. Based on areview of the record, this Court holds that it was not an abuse of discretion to exclude the
audiotape. The record reflects that Parrott's testimony did not contradict his statements in the audiotape.
Furthermore, Ray did not contend at trid that what Parrott said on audiotape was different or contradictory,
and Ray does not now contend that what Parrott said on audiotape was contradictory. For these reasons,
we find it was not an abuse of discretion by the trid court to exclude the audiotape.

. WHETHER THE CIRCUIT COURT ERRED IN FAILING TO DISQUALIFY ONE
OF BOOMTOWN'STRIAL ATTORNEYS, GERALD BLESSEY, WHO HAD ALSO
SERVED ASCOUNSEL IN THE RE-ZONING APPLICATION OF THE PROPERTY AT
ISSUE IN THIS CASE.

123. A full evidentiary hearing was conducted on Ray's motion to disquaify Gerald Blessey as co-counsel
for Boomtown. The record shows that Blessay was only involved in the re-zoning of the property and was
not involved in any negotiations or discussons between the parties regarding the terms and conditions of the
ground lease or other lease documents. Ray states that Blessey served as his counsdl in the re-zoning
gpplicaion. Thisin not accurate. Blessey actudly represented Boomtown in the re-zoning gpplication, and
Jm Keith represented the Skrmettas at the time. The record shows that there was no actua conflict
established. Blessey did help Eric form a corporation in 1992. However, Eric is not aparty to this action.
Furthermore, there is no evidence that Blessey, in his previous work for Eric, obtained or learned any
confidentiad information involving mattersin this case. See Shorter v. Shorter, 740 So.2d 352, 355 (Miss.
Ct. App. 1999).

924. Boomtown aso raises severa issueswhich it raised in its motion for directed verdict. First, Boomtown
contends that Ray assigned dl hisrights to Eric when he was assgned the 15% partnership interest and
therefore his claims are barred because he lacks standing. Second, Boomtown contends that Eric, as Ray's
assgneg, litigated the same fraud and negligent misrepresentation clams in the arbitration proceeding that
Ray atemptsto litigate in this case. Therefore, Boomtown argues thet it has satisfied the legd requirements
of payment, accord, and satisfaction by paying $400,000.00 to Eric in settlement of that arbitration. Third,
Boomtown argues that Ray's claims are barred by res judicata, snce the subject matter in Eric's arbitration
was identicd to the subject matter in Ray's claim. These issues were not considered by the trid judge;
therefore, there is no need to consider them here.

CONCLUSION

125. Ray faled to prove the essentid eements of his clams for negligent misrepresentation and fraudulent
representation. Ray presents no other issues that would merit areversd of thetria court's judgment.
Therefore, this Court affirms the judgment of the Harrison County Circuit Court.

126. AFFIRMED.

PITTMAN, C.J., McRAE AND SMITH, P.JJ., WALLER, COBB, CARLSON AND



GRAVES, JJ., CONCUR. EASLEY, J., DISSENTSWITHOUT SEPARATE WRITTEN
OPINION.



