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LEE, J, FOR THE COURT:

PROCEDURAL HISTORY AND FACTS

1. David and Sandra Wesson were married in 1977 and two children were born to their union, Chi in
1979 and Alex in 1983. The Wessons separated in 1998, and an order for separate maintenance was
entered at that time. Pursuant to the order of separate maintenance, Sandra was granted temporary custody
of the two boys, David was ordered to pay $676 per month in child support for both boys, David was to
maintain health insurance coverage for Sandra and the children, paying eighty percent of medica expenses
not covered by insurance, and Sandra was granted use of the marital home with David paying the house



note.

2. Thefina judgment of divorce was issued October 26, 2000. With this order, the Prentiss County
chancellor found that David was disabled and was earning approximated $1,257 per month in workers
compensation benefits, and Sandra earned approximated $620 per month as a teacher's assistant. Of the
Wessons's two children, Chi had turned twenty-one by the time of the judgment and was, thus, found to
have been emancipated. Custody of Alex, the younger child, was awvarded to Sandrawith David being
ordered to pay $175 per month in child support, which was the statutory fourteen percent of his gross
income. The chancellor noted that a modification in the support order could be made later should David
become able to return to his usua employment at United Parcel Service (UPS). David was further ordered
to maintain hedth insurance on Alex with the parties dividing medica expenses not covered by that
insurance. The chancellor found that Sandra was entitled to one-hdf of David's pension plan. Sandrawas
granted exclusive use and possession of the marital home and its contents, and David was ordered to pay
the house note and insurance payments for the house with the house payment serving as aimony to Sandra
Also, the house had fallen into foreclosure, and the chancellor ordered that David take steps to bring the
house out of foreclosure. In the find judgment of divorce, the chancellor found David to be in contempt for
failing to abide by the terms of the temporary decree. The chancellor found him to be $8,680.10 in arrears
for child support and home utilities payments required under the temporary decree.

113. David now argues to this Court that the chancellor erred in the following respects: in her equitable
divison of persond property and award of one-hdf of David's pension plan to Sandra; in awarding dimony
to Sandrain the form of David's required payment of the house note and home insurance; in finding that
Sandrawas entitled to a share of any future workers compensation settlement David might receive; and the
chancdlor'sfinding David in contempt for not abiding by the terms of the temporary decree and for failing to
credit David for child support payments made subsequent to Chi's having become emancipated.

4. Wereview each of David's issues but find no merit. Thus, we affirm the chancdlor on dl issues raised
with this gppedl.

DISCUSSION OF THE ISSUES

|.DID THE CHANCELLOR ERR IN HER EQUITABLE DISTRIBUTION OF THE
WESSONSSMARITAL PROPERTY?

5. David argues that the chancdllor erred in dividing the marital property, specificdly in awarding David
only the persond property in his possesson at the time of trid and in finding that Sandra was entitled to
one-hdf of David's retirement plan. "The court's sandard of review in domestic reations mattersis limited.
We will not disturb the findings of a Chancellor unless the Chancellor was manifestly wrong, clearly
erroneous, or an erroneous lega standard was gpplied.” Traxler v. Traxler, 730 So. 2d 1098 (113) (Miss.
1998).

16. We firg review David's claim concerning the persond property. David includesin hisbrief alist of
persond property he asked for at the trid, but which the chancellor failed to award him. David clams that
the chancdllor failed to take into consderation that he worked extremely hard throughout the marriage to
provide for hisfamily, that he provided many domestic services for the family, and that his emotiona
contributions to the family equaled or exceeded those of Sandra. Sandra counters that the chancellor was
ableto review dl of the evidence presented by the parties concerning the contributions to the marriage, the



running of the household, and the rearing of the children. Although David argues to the contrary, we can find
no evidence of abuse of discretion in the chancellor's decision to avard David his persond effects and his
expendve videotaping system with which he earned extraincome by taping specid events, while dlowing
Sandrato retain use of the marita home and its contents in order to raise the couple's remaining minor child.
The evidence presented showed that without David's financid assstance, Sandra was not able to even
provide basc necessities for her household, including food and utilities, much less purchase her own new
furnishings for the home should David take the present ones.

7. Missssppi is not acommunity property state; thus, the chancellor is not required to divide marita
property equaly. Redd. v. Redd, 774 So. 2d 492 (1[7) (Miss. Ct. App. 2000). David attempts to show that
the greater balance of marital assets was awarded to Sandra; however, he has not proven that the
chancelor abused her discretion in the division of persona property; thus, we are without authority to
reverse,

118. David a0 argues that the chancellor erred in awarding one-haf of his retirement and pension fundsto
Sandrawhile faling to consder the $3,000 Sandra had accumulated in her own retirement fund. The
supreme court has held that retirement or pension funds accumulated during the marriage are marital
property properly subject to equitable distribution. Tillman v. Tillman, 716 So. 2d 1090 (118) (Miss.
1998). Although numericdly Sandras amount of retirement, which includes one-hdf of Davids plan, is
greater than the amount which David is|eft, "[i]t must be remembered, the god of the chancdlor ina
divorce caseisto do equity.” Tillman, 716 So. 2d at (119). Looking to the overdl facts and financid
circumstances of the parties after the divorce, we can find no evidence of manifest error in the chancdlor's
decison to awvard Sandra one-half of David'stotd penson. Thereis no merit to this argument.

II.DID THE CHANCELLOR ERR IN ORDERING DAVID TO PAY THE HOUSE
PAYMENTSASA SUBSTITUTE FOR ALIMONY TO SANDRA?

119. The chancdllor ordered David to pay the monthly mortgage payments on the home and to pay home
insurance payments as well, while giving Sandra use of the home until she remarries or until the younger
child reaches twenty-one, whichever occursfirst. David objects, saying if he abides by these orders he will
become financidly destitute. He dso argues that dimony was not proper in any form in this Situation, since
aimony should only be consdered "[i]f the Stuation is such that an equitable divison of maritd property,
consdered with each party's nonmarital assets, leaves adeficit for oneparty . . . ." Henderson v.
Henderson, 703 So. 2d 262 (115) (Miss. 1997). Further, David argues that the chancellor failed to set
forth in her findings an andysis of the facts which led to the dimony award. Sandra counters that even while
David was not able to work and was drawing workers compensation benefits, her net monthly income was
less than one-hdf of David's income. Also, Sandra points out that there was minima persond property to
divide and she was | eft with no digposable income after the distribution.

[R]ehabilitative periodic dimony . . . is subject to modification, terminates upon remarriage of the
recipient or the degth of either former spouse, and has atime limit set by the court. It is awarded to
assigt the recipient "to become sdlf- supporting without becoming destitute in the interim.”
Rehahilitative dimony is not intended to equalize income between former spouses; ingtead it givesthe
chancdlor another tool for achieving equity.

Bridges v. McCracken, 724 So. 2d 1086 (17) (Miss. Ct. App. 1998).



110. We review the record and testimonies and find that the chancellor was presented ample evidence
concerning the status of the couplées financid Stuations before and after the divorce. David explained his
injury in detail and described hiswork & UPS and hisfinancid obligations after the divorce. Sandra
explained that without financid assistance from David, she would not be able to provide the basic
necessties for hersdlf and for their minor son il living with her. "Alimony awards are within the chancdlor's
discretion, and we may not reverse unless we find the chancdlor committed manifest error in his findings of
fact and abused hisdiscretion.” Graham v. Graham, 767 So. 2d 277 (17) (Miss. Ct. App. 2000). David
has not presented any evidence of the chancdllor's abuse of discretion and we will not disturb her award.

[11.DID THE CHANCELLOR ERR IN RULING THAT SANDRA WASENTITLED TO
A SHARE OF ANY FUTURE WORKER'SCOMPENSATION SETTLEMENT DAVID
MIGHT RECEIVE?

111. The chancellor stated in her judgment of divorce, "The Court is aware that David may well receive a
Worker's Compensation settlement. Sandrawill be entitled to share in that settlement as provided in
Tramel v. Tramel, 740 So. 2d 286 (Miss. 1999)." David arguesthat Tramel does not require that he
share any settlement with Sandra.

112. In Tramel, the chancellor awarded the wife forty percent of the proceeds from a persona injury
settlement the husband received as aresult of an on-the-job accident. Tramel, 740 So. 2d at (12). The
husband appeded and argued that the chancellor erred in finding the entire proceeds of the settlement were
marital assets subject to equitable distribution. Tramel, 740 So. 2d at (5). This Court reversed and
remanded to alow the parties opportunity to present evidence concerning the amount of the clam
attributable to each party. 1d. The supreme court agreed with our decision and concluded that on remand
an "anaytical gpproach” should be taken to determine how to classify a settlement for the purpose of
digtribution in a divorce proceeding. Tramel, 740 So. 2d at (116). The analytica approach involves an
"evauation of the purpose of the compensation in the determination of the character of the award or
Settlement as marital or persond.” Tramel, 740 So. 2d at (1112). According to the andytical approach, pain
and suffering is consdered persond to the injured person, lost wages and medical expenses incurred during
the marriage is marital, but compensation for future economic lossesis not maritdl. Id.

1113. Looking to David's future settlement possibilities, we are not given any indication as to the amount of
such award nor are we enlightened concerning the purpose for which such award may be entered. The
chancellor gppeared to have recognized this, as well, as she declined to dlocate any specific portion to
ether party, merdy sating that the Tramel principles should be followed if David does receive a settlement
in the future. Whatever portions may be alocated to each party is for future determination. The chancellor
has made no error in her actions here.

IV.DID THE CHANCELLOR ERR IN FINDING DAVID IN CONTEMPT?

114. David argues that the chancdllor erred in finding him to be in contempt with regard to severd aress.
falureto pay utilities; falure to pay the house payment, hazard insurance and Sandras car payment; failure
to pay medicd expenses not covered by his hedlth insurance; and falure to pay child support.

This Court will not reverse achancdlor's finding where it is supported by substantia credible
evidence. This standard of review holds true for contempt matters, too. [ C]ontempt matters are
committed to the substantid discretion of the trid court which, by indtitutiond circumstance and both



tempord and visud proximity, isinfinitely more competent to decide the matter than we are.”
Varner v. Varner, 666 So. 2d 493, 496 (Miss. 1995) (citations omitted).

115. Firgt, David argues the chancdlor erred in finding him to be $1,884 in arrears for failure to pay utilities
on the marital home. An exhibit showed payments David made to the power company for utilities on
Sandral's home. When asked about the "missing” months, David testified that he must have paid cash for
those months, athough he had no receipts to present to the court showing such payment. When confronted
with the suggestion that Sandra paid those bills, David said, "if she can't show arecept, that proves| paid
it." We defer to the chancellor's ability to view the witnesses for credibility, plus recognize the chancedllor's
opportunity to review the exhibits. Evidence was presented to show that David had not paid according to
the chancellor's order, and David presented no credible evidence to the contrary; thus, we find no error on
this point.

116. David aso argues that the chancellor erred in finding him in contempt for falure to pay the house
payment, the hazard insurance and Sandras car payment. David admits he failed to make the payments, but
argues that the chancellor should have congdered his ingbility to pay. "A defendant may avoid ajudgment
of contempt by establishing that he is without the present ability to discharge his obligations. However, if the
contemnor raises inability to pay as adefense, the burden is on him to show this with particularity, not just in
generd terms” Varner, 666 So. 2d a 496. In David's efforts to discharge his obligations, he argues he was
without the ability to pay due to his substantialy reduced income resulting from his inability to work.
However, in his testimony, David admitted he and a girlfriend bought a house, they both shared the cogts of
renovating the home, that David borrowed money from his father to pay an attorney, and that David was
able to come up with money for his persona pleasure when he needed it. The evidence was presented and
the chancdlor in her discretion found that David had not met the burden of proving inability to pay. Wefind
No error.

T17. Next, dso regarding the contempt citation, David argues the chancellor erred in finding that he had
failed to pay medical insurance expenses not covered by his hedlth insurance, as required in the judgment of
divorce. We look to the record to find that both parties addressed this topic, with Sandra testifying that
David failed to pay his required share of medical expenses of $820.96. Sandradid not provide the
chancdlor with any documentation or copies of medica hills reflecting this amount, and David testified that
he never received notice that the bills were due. We review the chancellor's opinion, however, and find that
she never mentionsthis dleged arrearage in her judgment citing David for contempt. The only arrearages
she mentions include child support, home utilities, and home mortgage payments. At the conclusion of her
judgment, the chancellor writes, "All other relief prayed for by ether party is denied.” Thus, we must
presume that the chancellor declined to accept Sandra's testimony aone as sufficient to show David failed
to pay hisrequired share of the medica expenses. Accordingly, we find no need to address thisissue.

118. David dso argues that the chancellor erred in finding him to be in contempt for failing to make the
required child support payments. He argues that athough he might not have made payments for child
support per se, he did spend large amounts of money on other necessities for the children, including
automobile upkeep, necessary school expenses, and payments for medicine. He aso argues he should be
credited for child support payments he made during the two months he lived with and attempted to
reconcile with Sandra.

1119. We look to the evidence presented in this case and find that David often made what he calls "child



support” payments directly to the children in the form of cash payments. Sandra counters that the court
order stated David was to pay the child support directly to her, and she had no way of accounting for
monies David actudly paid to their sons, since the boys were not required to tell her exactly the amount
their dad paid them and because the boys might spend the money before telling their mother they recelved
it. Sandra argues that David's failure to pay the money directly to her as ordered by the court prevented her
from using the money to pay for necessary living expenses such as grocery hills and cable hills.

120. In Crow v. Crow, 622 So. 2d 1226, 1228 (Miss. 1993), the father was required to pay child support
directly to the mother for the benefit of their children. The mother testified that she never was paid anything,
but the husband paid money directly to the children. 1d. The supreme court determined, "In the find
andysis, [the father] kept no records, obtained no receipts, and had no idea as to the amount of money he
hed paid for regular child support which had been intermingled with other payments for care and
maintenance such as college and health related expenses.” 1d. Although neither the father nor the mother
kept records of these alleged payments, the mother did agree to give the father credit for $3,960 which she
confirmed was paid for the benefit of the children; the chancellor caculated that thisleft an arrearage in the
amount of $5,640. |d.

Whether [the father] wasin arrears and the amount of any arrearage involved questions of fact. "[T]he
findings of the chancery court concerning findings of fact, particularly in the areas of divorce and child
support, will generaly not be overturned by this Court on apped unless they are manifestly wrong'” . .
.. These fact-findings are the equivdent of ajury's verdict upon conflicting evidence. Stated
differently, unless the chancellor committed manifest error, we will not reverse a chancellor's findings
of fact where we find those facts supported by substantia credible evidence in the record. "Where
evidence conflicts, . . . this Court typicaly defersto the chancellor as fact-finder." In the case sub
judice, the chancdlor, based upon his observation of the witnesses and their testimony, much of
which was conflicting, made afinding of fact from the proof thet [the father] wasin arrearsin the
amount of $5,640.00. This Court holds the record supports his finding and is not manifestly wrong.
"The credibility of the witnesses and the weight of their testimony, as well asthe interpretation of
evidence whereit is capable of more than one reasonable interpretation, are primarily for the
chancdllor asthe trier of facts"

Crow, 622 So. 2d at 1228-29 (citations omitted).

121. In the present case, the order for temporary relief stated that David was to pay to Sandra the sum of
$676 per month for the support and maintenance of the two children. Testimony from both David and
Sandraas well as evidence presented showed that David made payments aside from child support to assst
the children, including making car repairs and paying school bills. Whether or not these payments should be
credited to David againgt his child support arrearage was a question left for the chancdllor's discretion. As
occurred in Crow, testimony conflicts as to whether or not the mother was provided monetary support to
enable her to pay for necessary expenses related to caring for the children, including grocery money and
other incidentd living expenses that she was responsible for paying. The chancellor was provided with
evidence concerning payments and aso had the opportunity to judge the credibility of both David and
Sandra to determine the truthfulness of each's testimony. David has presented no indication that the
chancellor abused her discretion, and in light of Crow, snce the testimony of David and Sandra conflict, we
defer to the chancellor asthe finder of fact. Thereis no error in the chancellor's finding David in arrearage.



V.DID THE CHANCELLOR ERR IN FAILING TO CREDIT DAVID FOR PAYMENTS
MADE AFTER THE OLDER CHILD ALLEGEDLY BECAME EMANCIPATED?

122. We address David's find point which concerns the emancipation of the older child, Chi Wesson.
David clamsthat Chi was emancipated as of April 2000 when he was twenty years old, he had quit school
and had taken afull-timejob to support himself. Chi testified that he lived with aroommate for lessthan a
month, then he moved back home because he could not afford to pay the rent. David clams that the
chancellor should have entered an order retroactive to April 2000 to relieve David of child support
obligations for Chi since he was emancipated as of that date.

1123. We recognize the rule that a"chancellor may alow a child support obligor credit for support paid
when one child is emancipated . . . . [U]nder proper circumstances the obligor should be alowed an
opportunity to prove in court that he or she is entitled to a credit for child support payments made after one
of the children isemancipated.” Gray v. Pearson, 797 So. 2d 387 (1117) (Miss. Ct. App. 2001). The
guestion of emancipation has come before this Court and the supreme court many times. In Caldwell v.
Caldwell, 579 So. 2d 543 (Miss. 1991), the supreme court noted:

Emancipation, as employed in the law of parent and child, means the freeing of a child for dl the
period of its minority from the care, custody, control, and service of its parents; the relinquishment of
parenta control, conferring on the child the right to its own earnings and terminating the parent's legd
obligation to support it . . . "[e]mancipation has aso been defined as the grant by a parent of the right
to the services and control of aminor child. In agenerd sense, parenta emancipation signifiesa
surrender and renunciation of the corrdlative rights and duties touching the care, custody, and earnings
of the child."

Caldwell, 579 So. 2d at 549. In Caldwell, the supreme court reversed the chancellor's finding of
emancipation, noting that the child worked full-time and attended college part-time, paid his monthly truck
payment, lived at home while depending on his mom to provide for his necessties, and did not contribute to
the household expenses. 1d. Thus, the child had not been freed from his parentss care dthough he did work
full-time and pay some of his own expenses.

124. In Andrews v. Williams, 723 So. 2d 1175 (Miss. Ct. App. 1998), this Court found that the son had
not become emancipated when upon graduating from high school he moved in with his dad, took ajob,
then two months later quit his job and moved back in with his mom since he did not make enough money to
support himsdf. Andrews, 723 So. 2d at (1113). The supreme court found that athough the son met the
technical requirements for emancipation pursuant to statute,2) he was unable to support himself
independently, and he relied on his mother to pay necessary expenses and to manage his finances. Id.

125. In the present case, Chi testified that he moved in with afriend and worked full-time, but this
arrangement only lasted for amonth before he had to move back in with his mom because he could not
afford to support himself. Therefore, like Caldwell and Andrews, dthough Chi possbly met the technica
datutory requirements for emancipation, he was unable to support himsdf on his own, thus defeating this
requirement for emancipation. Chi testified that his dad gave him money for persond trips, his father bought
clothesfor him, hisfather gave him atruck and took care of the vehicle's upkeep, that his father and mother
helped pay for college expenses, and that his grandmother occasiondly gave him money for meds;, thus, we
cannot find that he was emancipated for child support purposes. We find that the chancellor had this
evidence before her asto dlow her to make a discretionary decision concerning Chi's emancipation and



concerning any reimbursement to which David could be entitled due to Chi's emancipation prior to the
chancellor's finding of such in November 2000. Thereis no merit to thisissue.

1126. Having found no merit to any issue David raises with this gpped, we affirm the judgment of the
chancdlor on this matter.

127. THE JUDGMENT OF THE PRENTISSCOUNTY CHANCERY COURT ISAFFIRMED.
STATUTORY DAMAGESAND INTEREST ARE AWARDED. COSTS OF THISAPPEAL
ARE TAXED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, MYERSAND
BRANTLEY, JJ., CONCUR. BRIDGES, J., DISSENTSWITH SEPARATE WRITTEN
OPINION JOINED BY IRVING, J. CHANDLER, J., NOT PARTICIPATING.

BRIDGES, .J,, DISSENTING:

1128. According to the Mississippi Supreme Court, determinations of aimony must be supported by
appropriate findings of fact. Sandlin v. Sandlin, 699 So. 2d 1198, 1204 (Miss. 1997). The chancellor
erred by not providing any findings of fact to support the award of periodic rehabilitative dimony in the
form of mortgage payments. | would remand this case that the chancellor may provide gppropriate findings
of fact supporting her decision to award periodic rehabilitative dimony.

1129. This Court is not tasked with the responsibility of determining the contents of the record; rather, that
responghility lieswith the tria court, which isin the best position to ascertain the facts of the case, asthey
are d| brought to light in front of it. The chancellor must articulate specific facts to support her decison, so
that this Court may properly scrutinize the apped. Flechas v. Flechas, 724 So. 2d 948, 954 (118) (Miss.
Ct. App. 1998).

1130. Conseguently, although I concur with my colleaguesin affirming the child support award and regarding
David Wesson's potentia workers compensation claim, | would remand for findings of fact supporting the
adimony award.

IRVING, J., JOINSTHIS SEPARATE OPINION.

1. "The duty of support of a child terminates upon the emancipation of the child. The court may determine
that emancipation has occurred and no other support obligation exists when the child: (a) Attains the age of
twenty-one (21) years, or (b) Marries, or (¢) Discontinues full-time enrollment in school and obtains full-
time employment prior to attaining the age of twenty-one (21) years, or (d) Voluntarily moves from the
home of the custodid parent or guardian and establishes independent living arrangements and obtains full-
time employment prior to attaining the age of twenty-one (21) years." Miss. Code Ann. § 93-5-23 (Rev.
1994).



