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IRVING, J,, FOR THE COURT:

1. Derwin Bozeman was convicted of murder by a Jackson County Circuit Court jury and was sentenced
to alife term in the custody of the Mississippi Department of Corrections. Bozeman has prosecuted this
gpped from the denid of his pogt-trid motion for ajudgment notwithstanding the verdict or in the dternative
for anew trid. Bozeman chalenges the conditutiondity of the statute which provides the terms and
conditionsfor early release of inmates serving alife sentence, and the trid court's ruling on comments made
by the prosecuting atorney in dlosing argument. Finding no reversible error, we affirm.



FACTS

2. According to the State's evidence, the facts are as follows. Bozeman and his wife, Lisa, were having
marital difficulties that resulted in a separation. On or about the second day of the separation, Bozeman
telephoned Lisaat her parents home where she and the couple's two young children were living and asked
her to come home. Lisarefused. Bozeman then offered to come over and get Lisa and the children and
bring them back to what had been the family residence for avisit. Lisaagain refused, fearing that Bozeman
would not bring her back. In afina effort to convince Lisathat his intentions were innocent, Bozeman
suggested that Lisas brother, Jamie, who was aso living a the parents home, could come with her and the
children. Lisa agreed and Bozeman drove over and picked up Lisa, Jamie and the two children. Upon
arriva a Bozeman's residence Jamie was asked by Bozeman to remain outside with the children so that he
and Lisacould talk.

113. Once the couple was adone, Bozeman again pleaded with Lisafor areconciliation. When she refused,
he became upset and pulled a gun from the back waistband of his trousers. With the gun in his hand,
Bozeman went to the door and asked Jamie to come inside but told the children to remain outside. Once
Jamie was inside the residence, Bozeman closed the door and pointed the gun at him. Bozeman asked
Jamie if he wanted to "gtart something” to which Jamie responded, "I don't want any problems, please don't
do this"" Bozeman then shot and killed Jamie.

4. Following the shooting, Bozeman ingructed Lisato cal 911 and threatened to kill her, the children and
the rest of her family if she did not corroborate his dlaim of sdf-defense in the shooting. Initidly, Lisadid as
shewas told; however, after Bozeman was taken into custody, she told the authorities that Bozeman did not
act in sdf-defense.

ANALYSISAND DISCUSSION OF THE ISSUES
1. Constitutionality of Statute

5. Bozeman aleges that the statute, Mississippi Code Annotated section 47-5-139(1)(a) (Rev. 2000),
which governs when and how he can seek an early discharge from his sentence is uncongtitutiond. That
dtatute reads in pertinent part as follows:

(1) Aninmate shdl not be digible for the earned time dlowance if:

(& Theinmate was sentenced to life imprisonment; but an inmate, except an inmate sentenced to life
imprisonment for capital murder, who has reached the age of sixty-five (65) or older and who has
sarved at least fifteen (15) years, may petition the sentencing court for conditiond release.

Bozeman argues that the statute discriminates againgt everyone who is less than fifty years of age a thetime
of sentencing and gives preferentid treatment to those fifty years of age and over, in violation of the Fifth
and Fourteenth Amendments of the United States Congtitution and Article 3, Sections 14 and 31 of the
Missssippi Condgtitution.

6. Thisissue was not raised in the lower court; consequently, the State argues that the issueis proceduraly
barred. As support for this argument, the State cites the holding in Fleming v. State, 604 So. 2d 280, 292
(Miss. 1992), that condtitutional arguments that are not asserted at trid are waived. The State argues that

further support for imposing the procedura bar can be found in Colburn v. State, 431 So. 2d 1111 (Miss.



1983), wherein the supreme court ruled as follows with regard to an attack on the condtitutionality of
Mississippi Code Annotated section 97-3-7(2) (Rev. 2000):

The congtitutionality of section 97-3-7(2) was never raised in the trid court. Appelant filed no
demurrer, motion to quash, or objection, nor was mention made in his motion for anew trid asto the
congtitutiondity of section 97-3-7(2). This Court has continuousy adhered to the rule that questions
will not be decided upon apped which were not presented to the tria court and that court given an
opportunity to rule on them. Only matters of jurisdiction may be raised for the first time on gpped.

Appdlant, by failing to attack the congtitutionality of section 97- 3-7(2) by proper motion waived any
error in this regard and cannot now seek reversal on this ground in this Court.

Id. at 1113-14 (citations omitted). Lastly, the State cites the holding of Gatlin v. State, 207 Miss. 588,
594, 42 So. 2d 774, 775 (1949), wherein the Mississppi Supreme Court declared that it will not rule on
the issue of the congtitutiondlity of a statute unless such aruling is necessary to the dispostion of the case.

117. Bozeman counters that Mississippi appellate courts have the power to recognize plain error where
subgtantid rights are affected and when fundamentad rights are violated, procedurd rules give way to
prevent amiscarriage of justice as the supreme court held in Gray v. State, 549 So. 2d 1316, 1321 (Miss.
1989).

118. However, this Court is mindful that in Taylor v. State, 754 So. 2d 598, 603 (111) (Miss. Ct. App.
2000), this Court observed that:

"The plain error doctrine has been congtrued to include anything that 'serioudy affects the fairness,
integrity or public reputation of judicia proceedings.” Our analyss, therefore, necessarily includes a
determination of whether thereis an error that is some deviation from alegd rule, whether thet error is
plain, clear or obvious, and whether the error is prejudicid in its effect upon the outcome of the trid
court proceedings.

(citations omitted).

9. Bozeman makes no claim that the lower court erred in any way that was prgjudicid inits effect upon the
outcome of histria court proceedings, and this Court finds no such error. As the State correctly points out,
the application of Missssppi Code Annotated section 47-5-139 to Bozeman's Situation might become the
bass of a petition for post-conviction relief, but it is not ripe for review on direct gpped of his conviction
and sentence as it played no role in ether. Since Bozeman makes no claim of error on the part of the lower
court, thereis no decison by the lower court for this Court either to affirm or to reverse. "Therefore, we
conclude our review of thisissue by smply resolving it adversdy to him." Millender v. Sate, 734 So. 2d
225, 233 (133) (Miss. Ct. App. 1999).

2. Closing Argument by Prosecutor

110. Bozeman clamsthat reversible error occurred when the prosecutor made the following comments
during cdlosing argument:

And | keep hearing this stuff about ddliberate design. Well, he didn't intend for the victim to come
over 0 he could shoot him. Deliberate design does not have to come into effect in a given time-frame.



If you walk in this room now, and I've never seen you before, or any one of you, | can pick up that
gun, shoot you dead as a hammer. If | do that, that's deliberate design. It's at the ingtant | pull the

trigger.

Bozeman concedes that he did not make a contemporaneous objection, but argues that he preserved the
right to object by calling the matter up in his pogt-trial motion for new trid or in the aternative ajudgment
notwithstanding the verdict. The trid court denied his motion, finding that there was no contemporaneous
objection to the comments and that the comments did not condtitute error.

111. The State, citing Monk v. State, 532 So. 2d 592, 600 (Miss. 1988), argues that Bozeman's failure to
make a contemporaneous objection walved the issue on gpped, and that the issue is not revitaized by virtue
of its belated gppearance in his pog-tria motion. The State is correct. Clearly, Bozeman is proceduraly
barred for lack of a contemporaneous objection. Walker v. Sate, 671 So. 2d 581, 597 (Miss. 1995).

112. Procedura bar aside, the Mississippi Supreme Court has held that the test for determining whether
closng argument is 0 prejudicid that an objection should be sustained or anew trid granted is "whether the
natura and probable effect of improper argument is to create unjust prejudice against the accused o asto
result in adecison influenced by prgudice” Harvey v. Sate, 666 So. 2d 798, 801 (Miss. 1995);

Johnson v. State, 596 So. 2d 865, 869 (Miss. 1992). Thetrid court exercises considerable discretion in
applying thistest and in ruling on whether arguments are overly prejudicia, considering the circumstances of
each case. Harvey, 666 So. 2d at 801.

1113. This Court does not find that the tria court abused its discretion in finding that the prosecutor's
comments were harmless. Nor do we find that the naturd and probable effect of the comments was to
create unjust prejudice against Bozeman so asto result in adecision influenced by prejudice. Accordingly,
thetrid court is affirmed on thisissue.

114. THE JUDGMENT OF THE JACKSON COUNTY CIRCUIT COURT OF CONVICTION
OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE MISSISSI PPI
DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF THISAPPEAL ARE
ASSESSED TO JACKSON COUNTY.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
MYERS, CHANDLER AND BRANTLEY, JJ., CONCUR.



