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71 In May 1995, Bill Watts underwent a surgical procedure at the University of Mississppi Medica
Center (UMMC) that rendered him a paraplegic. Waits and his wife Bonnie filed acomplaint dleging
negligence againg Dr. Brian Tsang and others, in the Hinds County Circuit Court, Firgt Judicia Didrict. In
the complaint, Watts aleged that Dr. Tsang was an employee of UMMC and was acting on its behdf. The
circuit court later alowed Wetts to amend his complaint, to no longer claim that Dr. Tsang was an
employee of UMMC, but instead, to claim that he was an employee of University Anesthesia Services,
PLLC, (UAYS), and acting for his own persona pecuniary interest.

2. After gpproximately two years of discovery and other pre-trid proceedings, Dr. Tsang filed a motion
for summary judgment claming immunity under the Missssippi Tort Clams Act (MTCA), Miss. Code Ann.
88 11-46-1 to -23 (2002). In August 1998, the circuit court granted summary judgment in favor of Dr.
Tsang and certified that judgment as find under M.R.C.P. 54(b), and aggrieved, Watts apped ed.

113. Subsequent to the parties filing their briefs on apped, this Court decided Miller v. Meeks, 762 So. 2d
302 (Miss. 2000). Both Watts and Dr. Tsang supplemented their briefs, pursuant to M.R.A.P. 28()).
Although both continued to rely on authority previoudy set out in their briefs, they aso took the opportunity
to apply the new test articulated in Miller to the facts of this case. After doing so, both parties concluded
that their sde should till win. Watts further took this opportunity to add an additiond argument, in the
dternative, that, due to our decison in Miller, this case must be reversed and remanded to the circuit court
because there existed a genuine issue of materid fact making summary judgment improper.



4. Wattss assgnments of error, edited for brevity, are:
|. WASDR. TSANG IMMUNE UNDER THE MTCA?

II. DID THE INSURANCE POLICY WAIVE IMMUNITY TO THE EXTENT OF
COVERAGE?

1. APPLYING THE MILLER TEST, WASTHERE AN ISSUE OF MATERIAL FACT?

5. Concluding that UAS is an insrumentdity of the State and that Dr. Tsang was @ al times acting asa
sate employee, we affirm the circuit court's grant of summary judgment.

EACTS

16. Bill Wetts visted the UMM C emergency room suffering from severe back pain and other maadies. He
was later admitted to the hospital for further medicd treatment. Watts's primary physician contacted Dr.
Tsang, director of UMMC's Pain Clinic, because he was unable to arrest Watts's acute pain. In order to
relieve the suffering a " selective nerve root block™ procedure was attempted. Dr. Brian Tsang supervised
Dr. Stephen Long, who actudly performed the procedure. They had attempted to perform the procedure
on May 18, but even under high doses of narcatics, Watts was in such severe pain he could not hold il
long enough for them to do so. They tried again the next day. Due to the leve of pain Watts was
experiencing, Dr. Tsang decided it would be best to put aloca anesthetic around the affected nervein
Wattss spine and to have Dr. Long perform the procedure while Watts was under genera anesthesia. The
procedure did not go as planned, and Waitts was | eft a paraplegic.

117. Dr. Long was afdlow in training in the pain management program & UMMC. He had completed his
resdency in anesthesiology and was training for an additiond year as afdlow in pain management. Prior to
performing the procedure, Dr. Tsang discussed the nerve block with Dr. Long, both from a book and
through a skeletal modd in the anesthesialibrary. During the procedure, Dr. Tsang was there to teach,
observe and be sure the procedure was followed correctly. There is no indication in the record that Dr.
Long is gtill a party defendant, but neither is there anything to indicate he has been dismissed. (Aswill be
discussed further in Issue l11, resdent physicians have been held, as a matter of law, immune under the
MTCA.)

118. Dr. Tsang was employed as an assistant professor of anesthesiology in the School of Medicine at
UMMC. He had completed his education at Y ae Universty, then a pain fdlowship at Stanford University.
After that he became part of the pain dlinic at the University of Cdiforniaa Davis. He was certified in pain
management by the American Board of Anesthesiologigts. In 1995, Dr. Tsang was recruited from the West
Coast to become the director of the Pain Clinic at UMMC.

9. Under oath, Dr. Tsang aversthat a no time during his employment with the Board of Trustees of State
Indtitutions of Higher Learning (the Board of Trustees) has he performed any private practice outside of
UMMC. Hisduties as a professor include ingtruction of medica students, resdents, and fellows; treatment
of patientsat UMMC and affiliated Stes; and other duties as assgned by his superiors. He clamsthat al
treatment he provided to Watts was done a UMMC, and that at al times he was in the course and scope
of his employment with the Board of Trustees. Further, Donald Seagrove, the Director of Human
Resources for UMMC, testified under oath that al trestment provided by Dr. Tsang to Watts was within



the course and scope of Dr. Tsang's duties as a UMMC professor.

110. Medicare was hilled for the treatment received by Watts. A portion of that money was paid to
Universty Anesthesa Services (UAS), aUMMC medica practice group. UAS hills and collects for
sarvices performed by students, resdents, interns and fellows who are supervised by the anesthesiology
faculty at UMMC while performing procedures at UMMC. All of UAS's revenues are generated through
treating patients at UMMC. All faculty members of the Department of Anesthesiamust belong to UAS, and
the income generated by UAS, inter dia, supplements the base salaries of these faculty members. However,
the money generated in this fashion is not paid directly from UAS to the faculty member. Instead, UAS uses
an daborate point system whereby the department's faculty-physicians receive points for performing tasks
such as teaching, making presentations, and conducting research. Dr. John Eichhorn, Chairman of the
Department of Anesthesaat UMMC, at his deposition, explained how this point system works:

There are two fundamental parts. The first part isamonthly base, if you like, or just - - it'samonthly
compensation paid on the 15" that was discussed before his arrival, and then the second part which
ismore - - certainly more complex - - | was going to say interesting - - iswhat we call quarterly
digtribution based on arather complex point system which includes asmall dement asfar asclinica
sarviceis concerned, but especidly in the case of Dr. Tsang. He gets a significant number of pointsin
that system for, for example, submitting an absiract to anationd meseting, or he gets even more points
for submitting ajournd article to a scientific journa. He gets points for a grant gpplication which is
relevant Snce he just got aresearch grant. And it's through these acknowledgments of academic
activity, such as publications, abstracts, papers, research grants, research activity, and even lectures -
- | mean, for hislecture to the medical students, okay, he got a sgnificant number - - not ahuge
number, but he got an gppreciable number of points for giving that lecture to the second-year medica
sudents that led to compensation - - dollars flowing from Univeraty Anesthesia Servicesto him
because of his academic activities. In his case it would be research that would be by far the largest
component and very sgnificant. Heis far and away number one in the department as far as getting
compensation for his research activities.

111. Thus, while UAS did bill and collect reimbursement from Wattss Medicare insurance for the medica
sarvices provided by the anesthesiology department of UMMC, Dr. Tsang's compensation was not
affected by whether $0, $10 or $10,000 was collected from Watts. In fact, pursuant to the point system
employed by UAS, Dr. Tsang would be compensated for a procedure he supervised whether or not the
patient were a private patient, a government paid patient (Medicare/Medicaid), or a charity patient who
pays nothing a al. In aletter dated December 6, 1994, from Dr. John Eichhorn to Dr. Tsang confirming the
UMMC faculty pogtion offered to him, it states the following:

Our current system of compensation from the UAS practice (while unlikely, dways subject to
possible revision based on faculty input) is amonthly "guarantee” check (on the 151" and a quarterly
"productivity compensation” check (about two weeks after the end of each calender quarter), the
details of which for both we discussed extengvely.

(emphadis added). Dr. Tsang's employment contract with the Board of Trustees states the following:
UNIVERSITY OF MISSISSIPPI MEDICAL CENTER CODE: UMMC - 2

(ADDITIONAL INCOME/PRO RATA SHARE OF EXPENSES)



1. In accordance with policies approved by the Board, the Employee, in addition to higher annua
contracted sdlary, will be permitted to earn additiona income from medica practice subject to the
following limitations:

a) The Employee shall retain 100% of earnings from medica practice up to atotal income of $
, effective duly 1, 1992.

b) Incomein excess of $ will be divided 50% to the employee and 50% to the University of
Mississippi Medical Center (UMMC). Of the amount alocated to the Medica Center, 60% shal be
for the use of the department of the employee.

Income shal be defined as gross calendar year earnings from UMMC and the Department of
Veterans Affars Medical Center upto $ plus medica practice earnings.

(emphasis added).

112. Although the actual base salary of Dr. Tsang is not revedled in the record, during the 1998-1999
academic year the base salary for an assistant professor a8 UMMC was $64,000. According to the a
report from the Association of American Medica Colleges, the nationwide average compensation for an
assistant professor of anesthesiology is $161,200. UMMC's medica practice plans are used to bridge this
sdary gap, thus making it possible to hire and retain highly skilled physicians to teach. The record does not
reved how much of Dr. Tsang's tota compensation was supplemented by the medica practice fees
distributed by UAS.

113. Originaly UAS was a partnership, whose membership consisted of the faculty of the UMMC
anesthesia department. This partnership was later converted into a professond limited liability corporation
with Dr. Eichhorn, the department chair, owning 95% of the shares and a Dr. Strong owning 5%. Dr.
Eichhorn admits that no State entity has any financid ownership in UAS. However, thisisillusory because
he, as the department chair, serves at the pleasure of the chancellor of the medica school. Further, pursuant
to UASSs charter, if Dr. Eichhorn were removed from his position as department chair, UAS would cease
to exigt, and the new department chair would be required to incorporate a new practice group.

114. Even though the origind partnership agreement for UAS says. "WHEREAS, the Members desire to
form a partnership for the purpose of providing anesthesa servicesin the private practice of medicine at
the University Hospital" (emphasis added), Dr. Tsang and others smilarly situated clearly were not
involved in the "private’ practice of medicine. As Dr. Eichhorn's testimony indicates, UAS exigts a the
direction of the Board of Trustees and is composed of only UMMC faculty members. Dr. Eichhorn further
testified that membership in UAS was provided for in the Board's contract with Dr. Tsang, and is clearly
part and parcel of the employment sysem at UMMC. Further, Dr. Tsang was prohibited from practicing
anywhere dse except UMMC and affiliated indtitutions, and "the Board controlled the entire professiond
life of Tsang as teacher, administrator, researcher, and practitioner asits employee and it dso controlled
UASsexistence."

115. The circuit court's opinion and order granting summary judgment states:

The undisputed evidence establishes that Dr. Tsang was an employee of the State through the Board
of Trustees of the State Indtitutions of Higher Learning and subject to the protection of the Tort



Clams Act. Asthis Court has found in previous cases, in congtruing Smilar issues, saff physicians
under contract with the Board of Trustees of the State Ingtitutions of Higher Learning are expected to
teach medica students, conduct research and provide patient care. In exercising these responsibilities,
as Dr. Tsang was during the treatment of Mr. Waitts, he did so as a state employee in the course and
scope of his employment. Dr. Tsang's Smultaneous employment with Universty Anesthesia Services,
PLLC provides amethod for additional compensation as authorized and directed by his contract with
the Board of Trustees of the State Ingtitutions of Higher Learning. Further, any compensation from
Universty Anesthesia Services, PLLC is subject to Dr. Tsang's contract with the Board of Trustees
of the State Indtitutions of Higher Learning, which requires that over a certain amount, Dr. Tsang must
return fifty percent of his compensation to the Univeraty of Missssppi Medicd Center.

STANDARD OF REVIEW

116. "A grant of summary judgment is reviewed de novo. The evidence is viewed in the light most favorable
to the non-moving party. If any trigble issues of fact exigt, thetrid court's grant of a summary judgment will
be reversed; otherwise the decison will be affirmed.” Conley v. Warren, 797 So.2d 881, 882 (Miss.
2001)(citations omitted).

DISCUSSION
. WASDR. TSANG IMMUNE UNDER THE MTCA?

117. The MTCA "provides the exclusive civil remedy againgt a governmenta entity or its employee for acts
or omissonswhich giverisetoasuit." L.W. v. McComb Separate Mun. Sch. Dist., 754 So.2d 1136,
1138 (Miss. 1999); see Miss. Code Ann. 8 11-46-7(1)(2002). "Any tort claim filed against a government
entity or its employee shdl be brought only under the MTCA." L.W., 754 So. 2d at 1138. "The MTCA
waives sovereign immunity from claims for money damages arising out of the torts of governmentd entities
and their employees™ 1 d. Moreover, "no employee shdl be held personaly liable for acts or omissons
occurring within the course and scope of the employee's duties.” Miss. Code Ann. § 11-46-7(2).

118. The MTCA makes the State responsble for the negligence of its employees at afinancid leve the
Legidature has determined to be reasonable. Watts has been fully compensated by the State of Mississppi
according to this program. Watts clams he is entitled to more money from Dr. Tsang because Dr. Tsang
was not an employee of the State at the time of the aleged negligence, but was instead an independent
contractor employed by UAS. This employee/independent contractor distinction is critical because, as an
employee he would enjoy the immunity afforded by the MTCA in hisindividud capacity, but as an
independent contractor, he would not. Pursuant to the MTCA,, in its definition section, an employeeis
defined asfollows:

(f) "Employee’ means any officer, employee or servant of the State of Mississippi or apalitica
subdivison of the ate, including eected or gppointed officids and persons acting on behdf of the
date or apalitica subdivison in any officid capacity, temporarily or permanently, in the service of the
date or apolitical subdivison whether with or without compensation. Theterm " employee” shall
not mean a person or other legal entity while acting in the capacity of an independent
contractor under contract to the state or a politica subdivison;

Miss. Code Ann. § 11-46-1(f). In interpreting this statute, this Court has found the mandate of this



subsection unambiguous, sating: “Immunity is extended to any state employee who is not acting as an
independent contractor.” Miller v. Meeks, 762 So. 2d at 305.

A. The Correctness of the Trial Court's Decision

119. At the heart of Wattss argument isthat UAS is a private, for-profit corporation, not an instrumentdity
of the State, and thus while working for UAS, Dr. Tsang was an independent contractor and not a State
employee. In order to resolve thisissue, the status of UAS must be determined. Watts's characterization of
UAS as smply a private corporation created for the persond profit of physiciansisincorrect and totaly
mideading.

1120. This Court has not yet affirmatively decided whether receiving income from UMMC's medicd practice
plans makes the faculty-physician an independent contractor. However, the Mississppi Attorney Generd's
Office and the United States Digtrict Court for the Southern Didtrict of Missssippi both have. They agree
that UAS isan insrumentality of the State and that its faculty-physicians under contract with UMMC are
employees of agovernmentd entity.

1. The Mississippi Attorney General's Opinion

121. Vice Chancdlor Conerly of UMMC requested aforma opinion from the Attorney Genera to confirm
UMMC's conclusion (or ingruct it otherwise in the matter) that the faculty-physicians who are participating
in UMMC's medicd practice plans are employees of the State. The Attorney General responded as
follows

gaff physicians under contract with the Univeraity of Missssppi Medicd Center are employees of a
governmentd entity of the State of Mississppi, and the Medica Center is respongible for affording
them a defense and paying any judgment againgt them or settlement for any cdlam arising out of an act
or omisson within the course and scope of their employment, and within the limits of the Missssppi
Tort Clams Act.

Conerly, September 4, 1998, Miss. A.G. Op. #98-0500 (1998 WL 703775).
2. The United Sates District Court for the Southern District of Mississippi

122. InKight & Butler v. United States, No. 3:98CV644WS (S.D. Miss. Sept. 30, 1999), the didtrict
court reached a smilar conclusion, in awrongful-death suit brought by the natural parents of two children
who died from Rocky Mountain spotted fever againgt Dr. Sandor Feldman and others. Dr. Feldman was a
faculty-physician with UMM C who belonged to its University Pediatric Associates medica practice plan.
Thedigtrict court considered both the actua terms of Dr. Feldman's contract with UMMC and his conduct
in tregting patients. The district court concluded that Dr. Feldman was a State employee under the MTCA,
immune from suit in his persond capacity, and granted summary judgment in favor of Dr. Feldman. The
district court went on to Sate:

Whether teaching or consulting on UMC [UMMC] patients, Dr. Feldman was performing services
which were part of UMC's regular business and he was subject to the right of control by UMC
and/or the Board. Dr. Feldman aso received numerous employee benefits for which he would not
have been digible had he been an independent contractor: hedth, life and disability insurance, tax
sheltered annuities, cafeteria plan, State employees retirement plan, and accrua of vacation and Sck



time as provided by law for state employees.
Id. at 2.

1123. Given the sufficient information in the record before this Court concerning details of the UMMC
departmentd practice plansin generd, and the UAS plan specificaly, from which to determine that
receiving income from aUMMC medicd practice plan does not make a physician an independent
contractor, we today so hold.

1124. 1t should be remembered that the MTCA isalegidative, not judicia creetion. "[ T]he function of
creating a public policy is primarily one to be exercised by the Legidature and not by the courts.” Miss.
Baptist Hosp. v. Holmes, 214 Miss. 906, 931, 55 So.2d 142, 152 (1951). Moreover, because the
Legidature "controls the purse” it is the Legidature that must determine the sdaries of the faculty of our
state medica school. The Legidature created the state teaching hospita in order to train physiciansfor this
sate. The statute mandates that UMMC shall establish "clinica and out patient services and al types of
services deemed to be necessary or desirable as a part of the functioning of such ateaching hospital.” Miss.
Code Ann. § 37-115-25 (2001). UMMC is mandated to take al patients, whether they are able to pay or
not. The Board of Trustees, which has authority over this state's teaching hospital, has mandated an
employment plan for its faculty which includes a base sdary, supplemented by money recaived at the
teaching hospitd for clinica and outpatient services. This supplementa income is administered by UMMC's
medical practice plans.

1125. Under the contract Dr. Tsang signed with the State of Mississippi, he must belong to one of these
medica practice plans created and administered by the State, and can work only at UMMC. Further, only
faculty at UMMC can belong to these medica practice plans.

126. Wattss argument that providing medical servicesto patientsat UMMC is a private, as opposed to
State, activity is unconvincing. The Missssppi Legidature has statutorily mandated that UMMC provide
patients with medical services, with at least haf of these services required to go to indigent persons or
Medicaid recipients. UAS's existence as a private corporate entity does not negate its status as a politica
subdivison. Miss. Code Ann. 8 11-46-1(i) states, "A "political subdivision' means any body politic or body
corporate . . . respongble for governmentd activities.” Thus, UAS fals squarely within the definition of a
politica subdivison becauseit is responsible for governmenta activities.

127. Further, UAS s properly conddered an ingrumentdity of the State. "State" is defined as "the State of
Missssppi and any office, department, agency, divison, bureau, commission, board, inditution, hospital,
college, univergity, airport authority, or any other instrumentality thereof . . .." Miss. Code Ann. 8 11-
46-1(j) (emphasis added). UAS meets the definition of "State” because it is an insrumentaity of UMMC, a
date teaching hospitd.

128. Therefore, UAS is an instrumentdity of the State, even though it is a private, for- profit corporation
that pays state taxes like other private corporations.

B. The Background, Nature, and Purpose of the Medical Practice Groups

129. Wettss characterization of UAS as a private corporation solely for the benefit of the physicians, so
that they can hide behind State immunity in their private practice, is disngenuous. The State created UAS,
not primarily for the benefit of the faculty-physicians, but instead, for its own benefit. The State has a



compelling interest in training doctors in this state and caring for indigent patients. The State wants to attract
the best indructors for its teaching hospitd. Without subsidizing the income of its faculty through these
medica practice plans, it can not do 0. When the faculty-physician is hired, the compensation arrangement
isexplained. He or she receives a base sdary provided from the State coffers, which is then supplemented
by patient care revenues collected at the teaching hospital. The faculty-physicians did not devise this
cregtive sdary system, and they have no choice whether or not they want to participate in it. Wattss
argument that they have a choice not to participate in one of plansis specious at best. It would be smilar to
arguing that any employee has a choice whether or not to accept part of, instead of dl of hisor her sdlary.
Without the money channeled through UAS, Dr. Tsang would not be receiving the full sdary and benefits he
bargained for as a State employee.

C. TheHolding of This Court

1130. Wefind as amatter of law that Dr. Tsang cannot lose his datus as a State employee, and the immunity
that status affords, merdly by receiving a portion of his compensation through UAS. UAS is nothing more
than the State's vehicle for providing and billing for patient care at its state hospital and supplementing the
income of its faculty-physicians. If Dr. Tsang logt his faculty gppointment, he would autometicaly lose his
hospital privileges, and his employment with UAS would autometicaly terminate.

131. That said, we are not holding that al medica practice groups are per se insrumentdities of the State.
However, where as here the medica practice group was created by UMMC, and is overseen by UMMC,
and the purpose is to supplement the income of its faculty; when the day-to-day oversight is left to the
department chair, subject to limited oversight by the vice chancellor, and its membership is composed soldy
of full-time UMMC faculty-physicians, where the faculty-physicians can only practice & UMMC gpproved
sites, and the money is distributed on a point system based on factors other than mere patient service, we
must conclude that the medical practice group is a State entity.

1132. We are al'so not holding that recelving compensation from amedica practice plan makes one an
employee of the State. Physicians who engage in private practice, separate from UMMC, cannot acquire
State immunity for their private practice by merely doing work & UMMC or receiving payment from one of
itsmedica practice plans.

1133. In sum, we are deeply saddened by the unfortunate injury suffered by Mr. Watts. However, the
walver of sovereign immunity, and up to what amount, is determined by the Legidature. The MTCA makes
the State responsible for the negligence of its employees a afinancid leve the Legidaure has determined to
be reasonable. Wetts has been fully compensated by the State of Mississppi according to this program.
Wefind as amatter of law that UAS, asit is currently composed and administered, is an ingrumentaity of
the State, and thus its faculty-physician members are not rendered subcontractors merdly for receiving part
of their contracted for sdary from UAS.

[I. DID THE INSURANCE POLICY WAIVE IMMUNITY TO THE EXTENT OF
COVERAGE?

1134. Watts argues that Dr. Tsang was either the employee of a private entity, UAS, and thus had no
immunity, or he was an employee of an arm of the State through UAS and thus immunity was waived by the
purchase of the ligbility insurance policy. Since our holding in Issue | has addressed his first contention, we
will now address his dterndtive.



1135. Dr. Tsang argues that hisinsurance policy was purchased because of the history of changing
developmentsin immunity afforded by the MTCA asthis Court has wrestled with interpreting its provisons.
He claims he could not afford to teach medical students, supervise procedures and treet patients without
insurance until this Court definitively rules that UMM C faculty-physicians are employees covered by the
State'simmunity. The case before us proves he was prudent in doing o.

1136. The Missssppi Legidature created the MTCA and has determined under what circumstances the
State waives its sovereign immunity. Pursuant to § 11-46-16 and § 11-46-17, the Legidature has waived
the sovereign immunity of the State, up to the limits of liability insurance purchased by the State entity.
However, this particular waiver of immunity only concerns the State entity; it does not apply to a Sate
employeein hisor her individud capacity. Thetrid court in its opinion and order held:

The Court is aware that Dr. Tsang has an insurance policy that was not purchased by the University
of Missssppi Medica Center or the Board of Trustees of State Ingtitutions of Higher Learning.
However, the Court finds that this insurance does not provide for awaiver of immunity pursuant to
Miss. Code Ann. § 11-46-16 (1972, as amended). Section 11-46-16 only waives immunity to the
extent of insurance purchased by the governmenta entity. Dr. Tsang is an employee as contemplated
by the Tort Claims Act. His insurance does not waive any immunity. Furthermore, Miss. Code Ann. 8
11-46-7(2) bars suit againg individua defendants in their persona capacities.

1137. After the tria court issued its opinion, this Court decided Knight v. McKee, 781 So.2d 121 (Miss.
2001). In Knight, this Court addressed this very issue, and its holding indicates that the circuit court was
right: the purchase of personad medical mapractice insurance by an employee of the State does not waive
immunity. InKnight, we said:

The fact that the two physcians have persondly acquired professond liability insuranceisirreevant to
the inquiry as to whether a state employee enjoys immunity under the MTCA. In arecent case,
Maxwell v. Jackson County, 768 So.2d 900 (Miss. 2000), we held that a county did not waive its
immunity protections under the MTCA when it purchased liability insurance in excess of the limits
imposed by the MTCA. We now extend this holding to apply to State employees dso. Findly, the
MTCA contains no provison alowing for the waiver of a sate employee'simmunity because of the
exigence of professond liability insurance.

Wombl e, does not provide authority to revoke the immunity granted to state employees by the
MTCA. InBarnesv. Singing River Hosp. Sys., 733 So.2d 199, 206 (Miss. 1999), we refused to
extend Wombl e to medica mapractice cases againgt date hospitals. As a naturd extension to
Barnes, the Court finds that Womble does not gpply to medical malpractice cases againgt physicians
who are employed by State hospitals.

Knight, 781 So.2d at 123. Pursuant to the precedent of this Court, purchase of medical malpractice
insurance by afaculty-physician a the UMMC does not waive immunity to the extent of coverage. This
issue is without merit.

[11. APPLYING THE MILLER TEST, WASTHERE AN ISSUE OF MATERIAL FACT?
A. TheMiller Test.



138. InMiller v. Meeks, 762 So. 2d 302 (Miss. 2000), this Court attempted to resolve a dilemmathat has
plagued the courts, namely, whether faculty-physicians aa UMM C were employees or independent
contractors when treating patients at the UMMC. This Court concluded that the previous test this Court
employed, from Richardson v. APAC-Miss. Inc., 631 So.2d 143, 150 (Miss. 1994), proved to be quite
troublesome in evaluating the relationship between the University and its faculty-physicians. In Miller we
adopted the following five-part test to be gpplied in making that determination:

1. The nature of the function performed by the employee;

2. The extent of the sate's interest and involvement in the function;

3. The degree of control and direction exercised by the State over the employee;
4. Whether the act complained of involved the use of judgment and discretion;

5. Whether the physician receives compensation ether directly or indirectly, from the patient for
professiona services rendered.

Miller, 762 So. 2d at 310. InMiller, we reversed the grant of summary judgment in favor of the faculty-
physician and remanded because there were triable issues of fact. 1d. at 311. We did not decide whether
the faculty-physician was a date employee at the time of the injury, but instead, |eft that determination for
thetria court on remand, applying the newly adopted test. 1d. In that case, the faculty-physician was not
involved in any ingruction while treating the patient, and there was no discusson whether or not the patient
was covered by Medicaid, or directly or indirectly paid the doctor. Subsequent cases applying the Miller
test have faled to resolve the faculty-physician issue and have left this Court deeply divided.

1139. The first case applying the Miller test was Sullivan v. Washington, 768 So.2d 881 (Miss. 2000),
decided only two monthslater. In Sullivan, the plaintiffs were able to survive summary judgment and won
ajury verdict award againg the physicians. 1d. at 882. On appeal, we reversed and rendered, holding that
the physicians were employees of UMMC, and thus were persondly immune from ligbility pursuant to the
MTCA. Id. at 886. In Sullivan, we noted that the patient was covered under Medicaid and did not
choose any particular doctor. 1d. a 884. Thisfact wasimportant in al but the fourth prong of the Miller
test. 1d. at 884-86. Another important factor was that the faculty-physician had merdly supervised the

res dent-physician who actudly assisted in the operation. | d. Thisfact was smilarly important in dl but the
fourth prong of the Miller test. 1d. Other important factors were that UMMC exercised a certain degree of
control over the two physicians, there was no private-patient relationship established, and neither physician
received payment from the patient. | d.

1140. The next case was Smith v. Braden, 765 So.2d 546 (Miss. 2000), decided on August 24, 2000,
one week after Sullivan. Just asthis Court had donein Miller, we reversed a grant of summary judgment
in favor of the physician because there might remain atrigble issue of materid fact. 1d. at 556-57. We
concluded that the record before us made it impossble to fully and meaningfully apply the Miller test, and
we remanded with ingtructions that the trid court do so. | d.

741. Four months after Braden, this Court decided Carter v. Harkey, 774 So.2d 392 (Miss. 2000). As
this Court had donein Miller and Braden, we reversed a grant of summary judgment in favor of the
physician because there might remain triable issues of materid fact. | d. at 396. We further noted that the
trid court did not have the benefit of Miller when trying to determine whether the physician was an



employee, protected under the MTCA, so on remand we instructed the trid court to reconsider its findings,
based on the Miller factors. 1 d. We further noted that Miller and Braden were factudly disinguishable
fromSullivan intwo ways. I d. Firgt, in Miller and Braden the faculty-physcians actudly performed the
surgery themselves, whilein Sullivan the faculty-physician only supervised. I d. Second, in Miller and
Braden the faculty-physcians were in some way compensated for the surgery, whilein Sullivan the
faculty physician received no payment from the Medicaid patient. 1d. Carter further presented adightly
different wrinkle in that the faculty-physician actudly performed the surgery at Missssppi Methodist
Rehabilitation Center, which had an "&ffiliation agreement” with UMMC whereby UMC faculty-physcians
"may be called upon to consult and operate upon patients admitted to MMRC for the purposes of
providing medicd care, teaching, and service” | d. a 394. We did not say whether this fact was important.

1142. Next this Court decided Knight v. McKee, 781 So.2d 121 (Miss. 2001). In Knight, we &firmed the
circuit court's granting of summary judgment in favor of the faculty-physician and the resdent-physician. | d.
at 122. We hdld that resdent-physicians at UMMC "are, as amatter of law, state employees for purposes
of theMTCA." 1d. (citing Owens v. Thomae, 759 So.2d 1117, 1122 (Miss. 1999); Pickensv.
Donaldson, 748 So.2d 684, 889 (Miss. 1999)). The faculty-physician was deemed to be an employee as
well because a dl pertinent times he was employed by UMMC and was acting according to the terms and
conditions of his contract. | d. Further, as afull-time employee of UMMC, he had never engaged in the
practice of medicine outside the course and scope of his employment. 1d. He was a supervising teacher and
trainer of residents and did not receive any compensation from any person or entity other than UMMC. I d.
Because both physicians were indisputably employees and not independent contractors, we found it
unnecessary to apply the Miller test. 1d. The real issue on appeal was whether the purchase of professona
ligbility insurance by the physiciansin excess of the limitsimposed by the MTCA, waived their immunity
protection. 1d. Aswas discussed supraiin Issue ll, we said it did not. 1 d.

¢3. Findly, Conley v. Warren, 797 So.2d 881 (Miss. 2001), was handed down last year.(1) InConley,
this Court reversed the circuit court's granting of summary judgment in favor of the UMMC faculty-
physician, aswe had donein Miller, Braden, and Carter, because there were genuine fact issues asto
whether the physician was acting as a State employee or private physician at the time of the surgery. Id. a
884. We noted that summary judgment was granted in that case prior to this Court's decision in Miller. I d.
at 882. We further noted that Miller and Braden presented the same issue, namely, "whether faculty
physicians of UMMC who engage in clinica outpatient practice under the genera auspices of the
Universty, for which they are compensated, are State employees acting within the course and scope of their
employment for purpose of the MTCA." 1d. at 883. In Conley, just asin the case sub judice, the faculty-
physician was the chief surgeon attending the operation, but was smultaneoudy teaching the resdent-
physician who was present. 1d. at 882. We once again determined that the record was not sufficiently
developed for afull and meaningful gpplication of the Miller factors. Id. at 883. We held that: "The trid
court isin a better position to adequately examine the facts and issues of this case sinceit is not limited by
the underdeve oped record which is before this Court.” 1d.

144. Andlyzing the short history of Miller and its progeny, thisiswherewe are. First, in al of these cases,
the judgment of the court was entered prior to our decison in Miller. Second, the only time this Court has
actually applied the Miller test, factor by factor, isin Sullivan. In Knight, we did not apply the Miller
test because it was ingpplicable, since the faculty-physician was paid solely by the State. In Miller,
Braden, Carter, and Conley, we reversed summary judgment in favor of the faculty-physcians, finding it
premature because there might remain triable issues of materid fact. Third, in Sullivan, we gpplied the



Miller test and concluded that the faculty-physician was a State employee. Fourth, the last time we
addressed this issue, we Stated that the faculty-physician is not protected by the MTCA if he "acted asan
independent contractor in the trestment of his patient.” Conley, 797 So.2d at 883. Fifth and findly, while
we have only applied the Miller factors once in a case before us, we have yet to review acircuit court's
application of the factors.

145. In sum, thisis the current state of the law. If the record is not sufficiently developed to determine the
employment status of the faculty-physician, this Court will reverse and remand so the tria court can apply
the Miller test, unrestricted by the limited record before us on apped. However, asin Knight, if the
faculty-physician is paid solely by the State, is at dl times acting in accordance with his contract, and never
acted outside the course and scope of his employment, the faculty-physician is an employee. Or if the same
factsexigt, asexisted in Sullivan, the faculty-physician is an employee. In the case sub judice, we can
afirmatively hold that Dr. Tsang was a al times an employee of the State, relying either on our decisionin
Sullivan or in Knight.

146. In Sullivan, we applied the Miller test and determined the faculty-physician was a Sate employee
because of the following facts: (1) the faculty-physician was only supervising, not actudly performing the
operation; (2) the patient was covered by Medicaid; (3) the patient did not choose any particular doctor;
(4) there was no private-patient relationship established; (5) UMMC exercised a certain degree of control
over the faculty-physician; and (6) the faculty-physician did not receive payment from the patient.

147. In the case before us, Dr. Tsang was teaching and supervising Dr. Long, afdlow in training, and not
actualy performing the operation. Watts was covered by Medicaid. Watts did not choose Dr. Tsang to be
his physician. There was no private-patient relationship established between Watts and Dr. Tsang. At dl
time Dr. Tsang was under the control of UMMC by contract and could work only at UMMC or affiliated
sites. Dr. Tsang did not receive payment from Waitts. In fact, pursuant to the point system for compensation
used for distributing patient revenues from UMMC, Dr. Tsang received a certain amount of points for
supervising the procedure. He received those points regardless of whether Waitts paid in full, Medicaid

paid, or no one paid. Thus, under Sullivan, Dr. Tsang is a state employee.

148. In Knight, the faculty-physician was deemed to be an employee aswell because & al pertinent times
he was employed by UMMC and was acting according to the terms and conditions of his contract. Further,
as afull-time employee of UMMC, he had never engaged in the practice of medicine outside the course and
scope of his employment. He was a supervising teacher and trainer of resdents and did not recelve any
compensation from any person or entity other than UMMC.

149. In the case before us, Dr. Tsang was at dl pertinent times employed by UMMC and acting according
to the terms and conditions of his contract. Dr. Tsang was a full-time faculty member a& UMMC and hed
never engaged in the practice of medicine outside the course and scope of his employment. Dr. Tsang was
asupervisng teacher and trainer of residents (interns and fellows as well) and did not receive compensation
from any person or entity other than a State entity. In Knight, we determined that the faculty-physician was
indisputably an employee; thus, the gpplication of the Miller test was unnecessary. We here likewise
determine that Dr. Tsang was a Sate employee.

CONCLUSION

150. UAS, asit existed at the time of Wattss injury, was an instrumentdity of the State. Dr. Tsang did not



waive immunity by acquiring persond liability insurance. Dr. Tsang was a date employee & dl times
relevant to this action. Thus, we affirm the judgment of the Hinds County Circuit Court, Firgt Judicid
Didtrict, granting summary judgment in favor of Dr. Tsang.

151. AFFIRMED.

PITTMAN, CJ., SMITH, P.J.,, WALLER, CARLSON AND GRAVES, JJ., CONCUR.
McRAE, P.J., DISSENTSWITH SEPARATE WRITTEN OPINION JOINED BY DIAZ
AND EASLEY, JJ.

McRAE, PRESIDING JUSTICE, DISSENTING:

152. Bill Watts walked into the hospital to be treated for pain in his back and abdomen, only to be pushed
out in awhedchair as acomplete paraplegic. Hislife is devastated, his family is devastated, and now heis
dripped of hisright of recovery because the mgjority says that insurance does not waive immunity, and
more importantly, that an employee, who works for a private corporation that is an independent contractor
with insurance, and who is dlowed to work in a hospital, getstotal immunity. Thisis contrary to our
previous decisions, and accordingly, | respectfully dissent.

153. | disagree with the mgority that UAS is a state entity. UAS is a private entity of which Dr. Tsang was
an employee. With our previous decisons of Sullivan v. Washington, 768 So.2d 881 (Miss. 2000);
Miller v. Meeks, 762 So.2d 302 (Miss. 2000); Pickens v. Donaldson; 748 So.2d 684 (Miss. 1999);
Owensv. Thomae, 759 So.2d 1117 (Miss. 1999), it ill adds up that, just asin Womble v. Singing
River Hosp., 618 So.2d 1252 (Miss. 1993) (abeit apre-Tort Claims Act case), the employer whoisan
independent contractor and a private corporation, is responsible for the torts committed by its employee,
and therefore, thereisno immunity. Id. Miss. Code Ann. § 11-46-1(f) states that "[t]he term 'employee
shall not mean a person or other legd entity while acting in the capacity of an independent contractor under
contract to the state or a political subdivison. . ." Miss. Code Ann § 11-46-1(f) (2002). UASisa private
corporeation, in which neither the State of Mississippi nor UMMC have ownership interest. UAS is
employed by UMMC as an independent contractor. When Dr. Tsang trested Waits, he was the employee
of UAS primarily, and UMMC secondarily. Waitts did not have to proceed under the MTCA,; clearly, there
IS No immunity.

154. In light of the four cases previoudy mentioned and the five-part test to determine employment status
under asummary judgment, this case dill boils down to the fact that Dr. Tsang was an employee of UAS
and not UMMC at the time he treated Waitts. There should not be total and absolute immunity from any and
al negligence in this case. Although he did share his duties and he did teach, Dr. Tsang can be excluded
under Miss. Code Ann. 8 11-46-1(f) as an independent contractor. The facts of this case are the same as
Wombl e in which we dtated thet if oneis an independent contractor then he does not have immunity.
Womble, 618 So.2d at 1262. Whileit is true that patients come through the hospita and UMMC may
have control over the doctors to some extent, such as which patients they will see, the hospita does not
control Dr. Tsang's decisions on how to treat a patient. Further, the hospital does not control the
corporation, UAS, or how it handlesits employees. Even more indicative of its status as an independent
contractor isthe fact that UAS provided insurance coverage for Dr. Tsang, seemingly under agenerd
provison for UAS employees aswell asindividudly, and collected and paid to the state and federd
government taxes for its employees aswell asitsdf. In light of these facts, it is clear that Dr. Tsang was an
employee of UAS, an independent contractor, when he treated Watts.



165. The mgority attempts to discount the gpplicability of Wombl e to the case sub judice in its Statement
that "the purchase of persond medica mapractice insurance by an employee of the State does not waive
immunity.” Knight v. McKee, 781 So.2d 121 (Miss. 2001) (emphasis added). As this discussion indicates,
Dr. Tsang was acting as an employee of UAS, not the State, when treating Waits, and therefore Knight
does not gpply. (For further discussion on theissue, seeid. a 123 (McRae, P.J,, dissenting)).

156. At the least, there was ajoint venture between UAS and UMMC. The contract between UMMC and
UAS, or even the contract between UAS and Dr. Tsang himsdlf, clearly indicate that thisis a case that
should be outsde the Tort Claims Act. When money is collected outside of an entity, whether they call it a
medica practice group or whatever, it is gill an entity; it Sill paystaxes asif it isa private entity. Public
entities do not pay taxes. The mgority overlooks the fact that UAS is a private entity and that Dr. Tsang
received W-2 forms from UAS on an annud basis, and UAS withheld FICA and state income tax, as well
as federd income taxes from Dr. Tsang's paychecks. With thisin mind, is the State of Missssppi charging
gate income tax to a"public entity” or "private entity”? The State can only charge state income tax to a
privete entity.

167. The datute is clear asto immunity in this case. There is none. See Miss. Code Ann. 8 11-46-1(f). Asl
have opined in the past in cases of this nature, | would reverse the totd immunity that the mgjority and the
trid court have now given Dr. Tsang in his treatment of patients, aswdll asthe individua immunity since Dr.
Tsang had a persond liability insurance policy, even if immunity did goply. For the mgority to say it is not
applicableis disngenuous. For these reasons, | dissent.

DIAZ AND EASLEY, JJ.,JOIN THIS OPINION.

1. This Court recently handed down Bennett v. Madakasira, 821 So.2d 794 (Miss. 2002) on March 21,
2002. AsinMiller, Braden, Carter, and Conley, we reversed the grant of summary judgment in favor of
the faculty-physcians because there remained a materid issue asto the faculty-physcian’'s employment
status and remanded for further proceedings. Although the Court of Appeds applied the Miller testin
Gilchrist v. Veach, 807 So.2d 485 (Miss. Ct. App. 2002), that case did not present the same issue that is
currently before us.



