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SOUTHWICK, J., FOR THE COURT:

Randy Brassell was convicted in the Circuit Court of Panola County of sale of a controlled substance.
He was sentenced to twenty years with the last eight years suspended, and he was ordered to pay a
fine of $2500. Brassell appeals, arguing that the trial court erred in admitting into evidence a tape
recorded telephone conversation, that the court erred in denying his motion for a new trial, and that
the court erred in denying his request for a peremptory instruction. Finding no reversible error, we
affirm.

FACTS

On or about August 1, 1994, Narcotics Agent Kathleen Hoyt told David Smith, a confidential
informant, to attempt to buy some crack cocaine. Smith paged Randy Brassell. Randy's brother,
Hicks Brassell, returned the page. In a tape recorded telephone conversation, Smith told Hicks that
he had someone who wanted to buy an eight ball of cocaine. Hicks told Smith that he had some and
that it was okay "to come down," meaning to come to his house.

Smith and Agent Hoyt went to the home of the two brothers. Smith told Randy Brassell, who was
standing in the yard, that he had someone who "wanted to spend a hundred dollars." Randy, having
never seen Agent Hoyt, did not want to sell the cocaine in front of her. Randy gave a package to his
brother, who walked around to the side of the house and gave it to Smith. The package was later
identified as cocaine.

The grand jury indicted Randy Brassell on two counts: Count I was for conspiracy to sell a controlled
substance, and Count II was for sale of a controlled substance. At a trial in Panola County, the court
directed a verdict for the defendant on Count I, and Count II was submitted to the jury. The jury
found Randy Brassell guilty of sale of a controlled substance.

DISCUSSION

I. Hearsay



At trial, an audio tape was introduced into evidence under the mistaken belief that it contained a
telephone conversation between Smith, the informant, and Randy Brassell, the defendant. When the
defendant realized that the voice actually belonged to his brother, Hicks Brassell, he objected to its
admission. He argued that the tape's admission denied his constitutional right to cross-examine a
witness against him, in that Hicks was not available to testify at trial and be cross-examined. In fact,
Hicks was a fugitive at the time of trial.

Upon review of the tape and its transcript, we do not find that the use of the conversation at trial
invoked hearsay principles. A statement cannot be hearsay if it was not offered to prove the truth of
the matter asserted. M.R.E. 801(c). If the significance of a statement is simply that it was made, then
the statement is not hearsay. Gayten v. State, 595 So. 2d 409, 414 (Miss. 1992). The tape was
offered to prove that the telephone conversation took place. This brief conversation explained to the
jury why the undercover officer and the informant went to purchase cocaine. Whether anyone on the
tape intended to sell cocaine is irrelevant. What was relevant is that Hicks Brassell, not his brother,
the defendant Randy Brassell, said that the informant and the undercover policewoman could come
to him to make the purchase. The informant testified without objection to the same information as on
the tape -- that the call was made, that the undercover policewoman agreed to pay $100, and that
Hicks Brassell said that the two could come see him to make the purchase.

The question of whose voice was on the tape, the defendant's or his brother's, was clear to the jury
after David Smith testified that it was Hicks Brassell and not Randy Brassell on the tape.

The tape was admissible.

II. Entrapment

Brassell argues that the judge erred in denying his motion for a new trial for the following reasons.
He first argues that he made a prima facie case of entrapment, and the State failed to prove a
predisposition to sell drugs. From that Brassell argues that the evidence was such that a reasonable
and fair minded juror could only have found him not guilty.

There is no need to prove that a defendant had previously been convicted of selling drugs in order to
rebut a defense of no predisposition. Were that true, then no drug dealer could ever be convicted
since such a rule would bar ever convicting them the first time. Here, the confidential informant
testified that he had worked in the past as a runner for Randy Brassell and his brother Hicks. The
evidence showed that Randy Brassell looked inside Hoyt's blouse for a body microphone, which is
something the witness stated that drug dealers routinely do and shows a predisposition to sell drugs.
There was sufficient evidence for the jury to find that Randy Brassell gave the cocaine to Hicks to
sell to Smith.

There was ample evidence of predisposition and of guilt. There was no error in overruling the motion
for new trial.

III. Directed verdict on sale



Brassell argues that the judge should have granted a peremptory instruction on Count II, the sale
charge. In measuring the sufficiency of the evidence on a motion for a directed verdict or a request
for peremptory instruction, the trial judge is required to accept as true all the evidence that is
favorable to the State, including all reasonable inferences that may be drawn therefrom, and to
disregard evidence favorable to the defendant. If under this standard sufficient evidence exists, the
motion for directed verdict and request for peremptory instruction should be overruled. Hart v. State,
637 So. 2d 1329, 1340 (Miss. 1994).

The evidence, when viewed in a light most favorable to the State, showed that Randy Brassell had
drugs on his person when the agent and informant arrived at his house and that he gave the drugs to
his brother who walked around the side of the house and gave them to the informant. We find there
was sufficient evidence to deny defendant's request for a peremptory instruction.
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