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PAYNE, J.,, FOR THE COURT:

FACTSAND PROCEDURAL HISTORY

1. This apped arises from two separate job-related workers compensation claims filed by the appellee,
Charles E. Quinn. Charles Quinn began his employment a Beadey Contracting in 1986. His job required
that he perform various duties ranging from operating heavy equipment to welding and genera congruction.
On March 5, 1996, Quinn was driving a company truck and was rear-ended. Quinn was examined at the
hospita for low back pain slemming from the accident but returned to work shortly thereafter. The
employer'sinsurance carrier a thetime of thisfirst work-reated injury was Nationd Union Fire Insurance
Company (Nationd).

2. Quinn's second work-related injury occurred on October 31, 1996, when he fell off an eighteen-inch



ledge at the work gSite, injuring his knee and shoulder. In the interim between hisfirst and second injury,
Quinn continued to work, though in severe pain, saying as his reason for doing so that he could not afford to
stay home. After this second injury, Quinn did not return to work. The employer's insurance carrier at the
time of Quinn's second injury was Zurich American Insurance (Zurich).

13. In her January 13, 1999 order, the adminigtrative law judge found that Quinn was permanently and
totally disabled as aresult of his work-related accidents. On June 16, 1999, the Full Commission affirmed
the adminigrative law judge. Fedling aggrieved of the Commission's decision, the employer, Beadey
Contracting Company, Inc., and their current insurance carrier, Zurich (employer/carrier), then filed anotice
of gpped with the Union County Circuit Court on July 13, 1999.

4. Because the notice of gpped was filed in Union County, which was not the proper venue, the case was
trandferred to Tippah County where Quinn lived. However, in trandferring the record, the Union County
Circuit Court erroneoudy sent the record to Lee County which subsequently, on August 18, 1999,
transferred the case to Tippah County. On August 23, 1999, the employer/carrier received Lee County's
August 18 order which transferred the matter to Tippah County. However, counsd for the employer/carrier
never received any phone calls or correspondence after this date notifying him that the record had been
placed on file in the Tippah County Circuit Court. On September 29, 1999, the Tippah County Circuit
Court granted Quinn's motion to dismiss and remand for enforcement of the Full Commission's order. The
employer/carrier then filed amotion to reconsider on October 5, 1999, a hearing was had on November
15, 1999, and the motion was denied November 18, 1999, after the hearing on the motion.

5. The current issue on apped does not dispute the Commisson's finding that Quinn was totaly and
permanently disabled and entitled to full benefits. The subject matter prompting the apped from the
Commission regards gpportionment of benefit payments between the two insurance carriers. This gppedl,
however, involves the dismissa of that appea based on whether or not the employer/carrier received
proper notice that the case file had been transferred to Tippah County and whether thislack of notice
excused the employer/carrier's fallure to timely file their brief.

116. Because the circuit court gave no reason for its dismissa order nor gave areason for denying the
employer/carrier's motion to set aside, this Court, on September 29, 2000, entered an order for the circuit
court to give written findings of fact and conclusions of law on which the judge based his orders. On
October 31, 2000, that response by the circuit judge was filed and is attached as Appendix A to this
opinion.

ANALYSISOF THE ISSUESPRESENTED
STANDARD OF REVIEW
117. On gpped, the employer/carrier raises the following issues for our review:

|. WHETHER THE CIRCUIT COURT OF TIPPAH COUNTY'S DISMISSAL OF THE
APPEAL OF BEASLEY CONTRACTING COMPANY, INC. AND ZURICH AMERICAN
INSURANCE COMPANY OF ILLINOIS FROM THE MISSISSIPPI WORKERS
COMPENSATION COMMISSION WASIN VIOLATION OF RULE 2 OF THE
MISSISSIPPI RULES OF APPELLATE PROCEDURE.

Il. WHETHER THE CIRCUIT COURT OF TIPPAH COUNTY'S DISMISSAL OF



APPELLANT'S APPEAL FROM THE MISSISSIPPI WORKERS COMPENSATION
COMMISSION CONSTITUTED AN ABUSE OF DISCRETION CONTRARY TO
CONTROLLING LAW AND FACT.

118. In this case, the circuit court sat as an appellate court in reviewing the find order of the Worker's
Compensation Commission. Uniform Circuit and County Court Rule 5.06 directs us to the Missssippi
Rules of Appdllate Procedure for ingtructions on how we are to procedurdly examine this case:

Briefsfiled in an appea on the record must conform to the practice in the Supreme Court, including
form, time of filing and service, except that the parties should file only an origind and one copy of
each brief. The consequences of failure to timely file abrief will be the same asin the Supreme Court.

119. One of the questions in this case concerns the timely filing of briefs. Therefore, in accordance with
URCCC 5.06, we look to the Mississippi Rules of Appdllate Procedure in this case to examine the
behavior of the court and of the parties.

1110. Next, we look to our standard of reviewing a circuit court's dismissa of acase. "Since the adoption of
the Missssppi Rules of Civil Procedure, it is clear that the granting of motions to dismissis subject to the
discretion of thetrid court. This Court can only reverse when there has been an abuse of that discretion.”
Roebuck v. City of Aberdeen, 671 So. 2d 49, 51 (Miss. 1996) (citations omitted).

DISCUSSION OF THE ISSUES

I|.WHETHER THE CIRCUIT COURT OF TIPPAH COUNTY'SDISMISSAL OF THE
APPEAL OF BEASLEY CONTRACTING COMPANY, INC. AND ZURICH AMERICAN
INSURANCE COMPANY OF ILLINOISFROM THE MISSISSIPPI WORKERS
COMPENSATION COMMISSION WASIN VIOLATION OF RULE 20F THE

MISS SSIPPI RULES OF APPELLATE PROCEDURE.

111. The employer/carrier's first issue, which isbased on M.R.A.P. 2, wasraised for the first time on
gpped, and "[f]ailureto raise the issuein the trid court bars it from being raised for the first time on apped.”
Riggsv. State, 744 So. 2d 365 (126) (Miss. Ct. App. 1999) (citations omitted). We note that we are not
compelled to address thisissue asit is procedurally barred snce thisisthe first time appellant has raised this
issue -- not in hismotion to set asde or otherwise up to this point.

II. WHETHER THE CIRCUIT COURT OF TIPPAH COUNTY'SDISMISSAL OF
APPELLANT'SAPPEAL FROM THE MISS SSIPPI WORKERS COMPENSATION
COMMISSION CONSTITUTED AN ABUSE OF DISCRETION CONTRARY TO
CONTROLLING LAW AND FACT.

112. This apped concerns procedura issues of notice and opportunity to respond and does not involve the
merits of Quinn's workers compensation claim or how to gpportion the disability payment obligations
between Nationa and Zurich, the employer's two insurance carriers. After filing the gpped on duly 13,
1999, in Union County, which was the wrong county, the employer/carrier's attorney mutually agreed with
the claimant's attorney to transfer the case to the correct county. The employer/carrier received a copy of
the August 18 order which indicated that the Lee County Circuit Court, on its own motion, was transferring
the case to Tippah County. Upon learning that the transcripts were to be sent to Tippah County, counsd
for the employer/carrier called the Tippah County Circuit Clerk and was told that he would be contacted



when the record had been transmitted. For this reason, the employer/carrier's counsd clams he held off
filing anything, and dso clams he never recaived the September 29, 1999, notice of the motion to dismiss
and order granting such until October 4, 1999.

113. Rule 5.05 of the Uniform Rules of Circuit and County Court Practice places a duty on the appellant to
see that the record isfiled with the proper court within thirty days of filing the notice of apped. Rule 10 of
the Mississippi Rules of Appellate Procedure requires the gppellant to designate those parts of the record
the gppellate court needs for their review. We surmise then that the appellant has the duty to ensure that
such records arrive at the gppropriate court, which the employer/carrier failed to do here.

114. Missssppi Rule of Appdlate Procedure 31 describes the role of the circuit court clerk in such a
Stuation and cites the grounds for dismissa:

(@ Immediately upon filing of the record in the office of the derk of the Supreme Court, the dlerk shall
notify counsd of thefiling of the record. However, failure of the clerk to give, or of a party to
receive, notice of the filing of the record shall not excuse any delay in filing briefs.

(b) Time for Filing and Service of Briefs. The gppdlant shdl serve and file the gppdlant's brief within
40 days after the date on which the record isfiled. The gppellee shdl serve and file the gppellee's
brief within 30 days after service of the brief of the appd lant. The gppdlant may serve and file areply
brief within 14 days after service of the brief of the gppellee. . .

(d) If an gppdlant fallsto file the appdlant's brief within the time provided by this rule or within the
time as extended, the appeal may be dismissed on motion of appellee or on the Supreme Court's
own motion as provided in Rule 2. If an appelleefailsto file the gppelleg's brief asrequired, such
brief, if later filed, may be stricken from the record on motion of appellant or on the mation of the
appropriate appellate court. An gppellee who failsto file a brief will not be heard at ord argument
except by permission of the court.

(emphasis added). In its motion to reconsider, set asde dismissa and reinstate appeal, counsd for the
employer/carier Sates that on August 23, 1999, he received an August 18, 1999, order from the Lee
County Circuit Court transferring the case to the Tippah County Circuit Court. He Statesthat a no time
after August twenty-third nor before October fourth did he receive any notice regarding the record in this
matter. However, unlike an origind transcript from atria court to the supreme court, the record from the
adminigtrative law judge was aready transcribed for the gpped to the Commission, and al partieswere
familiar with its contents. On October 4, counse received the motion to dismiss and order of dismiss,
both dated September 29, 1999.

115. On November 15, 1999, the circuit judge held afull hearing on the employer/carrier's October fifth
motion to reconsider, set aside and reindate its gpped to which was attached appellant's brief. After having
read the record in detail and hearing oral argument, the circuit judge found that "the appellant had the duty
and respongihility to abide by the time limitations and to maintain the status of their own gpped.” We
conclude that the attorney acted at his own peril in failing to ensure that the record was properly transferred
and the brief timdly filed.

116. Missssppi Rule of Appellate Procedure 31(b) states, “the appdlant shdl serve and file the gppdlant's
brief within 40 days after the date on which the record isfiled." Here, Zurich missed this deadline and we



find that the circuit court was proper in granting the maotion to dismiss. In itsfindings of fact and conclusons
of law, the circuit court firgt clarified that it dismissed the case because Zurich missed its deedline tofileits
brief. The court cited the rules that failure to file a brief is tantamount to a confesson of error, and that the
gppellant failed to provide the proper court with the record within thirty days. See Barber v. Barber, 608
So. 2d 1338, 1240 (Miss. 1992) and URCCC 5.05. The court reiterated that the rules are in place for a
reason, primarily to impose time limits on both sides, which actsto facilitate the efficiency of the gppeds
process.

117. Additionally, the circuit court considered the full record and the brief that was atached to the
appdllant's motion and found that the Commisson's decision was based on substantial evidence and was
without manifest error. In its findings of fact and conclusions of law, the circuit court Sated:

Furthermore, the Court, having reviewed and considered that the Mississppi Worker's
Compensation Commission's decision is supported by substantia evidence and the gpplicable law,
and having no manifest error present, intended to affirm the lower decison. Therefore, out of judicid
economy, the Court deemed there was insufficient reason to reconsider the Motion to Dismiss when
the matter would have been affirmed.

118. By virtue of the judge's order, Zurich knew the record was erroneoudly transmitted to Lee County on
August 18, 1999, yet Zurich failed to file its brief within 40 days, pursuant to M.R.A.P. 31(b). We agree
with the circuit court that Zurich missed its deaedlines, yet had afull congderation of the matter. Therefore,
we can find no evidence of abuse of discretion on the circuit judge's part and affirm the circuit court's finding
on this procedura matter.

119. We dso agree thet in the interest of judicia economy, at the hearing on the mation to reconsder the
order of dismissd, the circuit judge heard and determined the case on the merits. We agree with the judge's
finding that the commission's determination of benefits and pendties payable to the claimant was based on
ubgtantial evidence and &ffirm the circuit court in al matters.

CONCLUSION

1120. For the aforementioned reasons, we affirm the order of the circuit court and order that payments with
pendlties be made in accordance with the Commission's order.

121. THE JUDGMENT OF THE TIPPAH COUNTY CIRCUIT COURT ISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE TAXED TO APPELLANTS.

KING, PJ., IRVING, LEE, AND MYERS, JJ.,, CONCUR. McMILLIN, C.J., DISSENTS
WITH SEPARATE WRITTEN OPINION JOINED BY SOUTHWICK, P.J., BRIDGES,
MOORE, AND THOMAS, JJ.

McMILLIN, C.J.,, DISSENTING:

122. 1 dissent. The question before the Court is not whether Beadey Contracting missed the filing deadline
for its brief. It certainly did. The clear error that requires this Court to reverse arises out of the manner in
which the circuit court dedlt with Beadey Contracting's lgpse. The rule of procedure governing such afailure
to prosecute an gpped isplan:



An gppedl may be dismissed upon motion of aparty . . . when the court determinesthat thereisan
obvious failure to prosecute an apped . . . . When [the] court . . . determines that dismissa may be
warranted under thisRule. . . theclerk . . . shal give written notice to the party in default, apprisng
the party of the nature of the deficiency. If the party in default fals to correct the deficiency within
fourteen (14) days after the notification, the apped shal be dismissed by theclerk . . . .

M.RA.P. 28)(2).

123. Rather than complying with the clear dictates of the rule in this case, the circuit court entered an order
dismissing the gpped on the same day the mation wasfiled. The dismissal was accomplished ex parte with
no attempt to provide notice to Beadey Contracting that the matter was even under consderation. The
circuit court, initsfindings of fact issued upon the request of this Court, offers no explanation or judtification
for ignoring the plain notice requirements of this rule. The notice requirement is quite explicit and does not
appear to offer any discretion on the part of the court to disregard it. Until Beadey Contracting received the
required clerk's notice of deficiency and failed to cure the deficiency within fourteen days theresfter, there
was no authority in the circuit court to dismiss the gpped.

124. The language of Rule 2(a)(2) on its face presumptively provides alessthan-diligent appellant a
fourteen day window to correct any deficienciesin its gppedl. Even assuming for sake of argument that the
triad court had some discretionary authority to persst in dismissing the apped for want of prosecution even if
the gppellant cures the deficiency within the contemplated fourteen days, any decison to apply such a
facidly harsh remedy would certainly be subject to an abuse of discretion review on appedl. In this case, the
appdlant, immediately upon learning of the improperly-entered dismissd order, filed its motion for
reconsideration, which motion included as an exhibit the text of the appellant's brief. Assuming that the
order of dismissa could be seen as substituting for the clerk's deficiency notice, the appellee attempted to
cure its failing well within fourteen days of receipt of the dismissal order, and, insofar as the record reveds,
the gppellee has faled to demondtrate any prejudice to him arising out of this dight delay in the apped
Process.

1125. The findings of fact and conclusions of law made by the trid court upon invitation of this Court, as
attached to the mgjority's opinion, do not address any relevant issues that would guide our inquiry asto
whether the court abused its discretion when it summarily dismissed the apped without providing the
presumptively-permissible fourteen day cure period granted by the rules. The court found only that “the
Appdlant had the duty and respongbility to abide by the time limitations.. . . ." The court failed to address
such issues as excusable neglect, the presence or lack of pregudice to the appellee, or any other vaid
factud consderations that would define the limits of the court's discretion. Given the proposition that the
appellate rules clearly favor an opportunity to promptly cure any defect in the apped, the absence of
relevant findings leaves this Court with nothing other than conjecture as to why the court imposed the
harshest remedy available, without notice and in an ex parte proceeding only two days after the due date of
the brief expired. That is an inadequate basis to afford a party litigant a reasonable opportunity to haveiits
case heard on the merits.

1126. This case should be reversed and remanded for such further proceedings as are appropriate in light of
the obvious procedura errorsin dedling with the faillure of Beadey Contracting to fileitsbrief in atimely
manner

SOUTHWICK, P.J., BRIDGES, MOORE, AND THOMAS, JJ., JOIN THIS SEPARATE



WRITTEN OPINION.

APPENDIX A

IN THE CIRCUIT COURT OF TIPPAH COUNTY, MISSISS PPI

M1SSISSIPPI WORKERS COMPENSATION COMMISSION
MWCC NUMBERS: 97-12439-G- 1038-E and 97-1244 1-G01039-B

CHARLESE. QUINN CLAIMANT
VS CAUSE NO.: T99-152
BEASLEY CONSTRUCTION EMPLOYER
AND

NATIONAL UNION FIRE INSURANCE CO. OF
PITTSBURGH, PA AND ZURICH AMERICAN
INSURANCE COMPANY OF ILLINOIS

FINDINGS OF FACT AND CONCLUSIONSOF LAW

On Order of the Mississippi Court of Appeals, No. 1999-WC-02129 COA, dated September 29, 2000,
the Circuit Court of Tippah County, Mississppi made the following Findings of Fact and Conclusions of
law as to why the Motion to Reconsider of Carrier Zurich American Insurance Company of 1llinois was
denied, to-wit:

FINDINGS OF FACT

1. That Administrative Law Judge Tammy Green Harthcock, by Order dated January 13, 1999, found that
Carrier Zurich American Insurance Company of Illinois should pay permanent totd disability benefits of
$264.55 beginning October 31, 1996, and continuing for a period of 450 weeks as compensation for
Clamant s disability. Judge Harthcock aso ordered Zurich to pay a pendty of ten (10) percent for each
payment not timely made, pursuant to Miss. Code Ann. § 71-3-37(5) (1972). dong with interest from the
date of filing of the Petition to Controvert. Moreover, Zurich was entitled under said Order to a credit for
any prior payments made to Claimant.

2. That Carrier Zurich appeded sad Order to the full Commisson. That the full Commission granted ord
argument to both parties, and said oral argument was held June 14, 1999. That, after said ora argument,
the Commisson issued an Order dated June 16, 1999 affirming the decison of the Adminidtrative Law
Judge.

3. That, on July 13, 1999, Carrier Zurich filed a Notice of Apped to the Circuit Court with the Secretary of
the Mississppi Workers Compensation Commission.

4. That Carrier Zurich erroneoudy filed said Notice of Apped with the Circuit Court of Union County,



Missssippi. That the Secretary of the Commission erroneoudy transferred the record to the Circuit Court
of Lee County, the county where the Employer is based.

5. That Claimant is, and has been at dl relevant times, an adult resident citizen of Tippah County,
Missssippi, thus vesting proper venue for Carrier s apped in Tippah County.

6. That, by mutual agreement of counsd for Claimant and Carrier Zurich, the appeal was transferred to the
Circuit Court of Tippah County, Missssippi. That Judge Frank Russell of the Lee County Circuit Court
issued an Order dated August 18, 1999 transferring the case, and the record, to Tippah County.

7. That, by Carrier Zurich s own admission, it received a copy of Judge Russell s Order August 23, 1999.
Said Order was attached to Zurich s Motion to reconsider, Set Aside Dismissal and Reingtate Appedl as
Exhibit "C".

8. That on September 29, 1999, after the passage of 42 days from the date of Judge Russell's Order,
Clamant filed aMotion to Dismiss Carrier Zurich's gpped with the Tippah County Circuit Court.

9. That, during the passage of the above-referenced 42 days, Carrier Zurich filed no Appellant s Brief.

10. That the undersigned signed an Order of Dismissal on September 29, 1999, which served to dismiss
Carrier Zurich s appedl.

11. That Carrier Zurich filed aMotion to Reconsider, Set Asde Dismissal and Reingtate Apped with the
Circuit Court of Tippah County, Mississippi on October 5. 1999. That said Motion was argued before the
undersigned on November 15, 1999, wherein an Order was entered dismissing the Apped for failure to
timdly file an Appellant s brief

12. The Court, having read the record in detail and being fully advised asto dl contents therein, is of the
opinion that the Appellant had the duty and respongibility to abide by the time limitations and to maintain the
dtatus of their own gpped.

13. Furthermore, the Court, having reviewed and considered that the Mississippi Worker's Compensation
Commission's decision is supported by substantial evidence and the gpplicable law, and having no manifest
error present, intended to affirm the lower decison. Therefore, out of judicia economy. the Court deemed
there was insufficient reason to reconsider the Motion to Dismiss when the matter would have been
affirmed.

CONCLUSIONS OF LAW

On gppedls of decisons rendered by the full Commission, Circuit Courts cannot serve astriers of fact, and,
as such, they must base their decison solely on the record. Morrisv. Lansdell's Frame Co., 547 So.2d
782, 784 (1989). To reverse adecison of the Commission, there must be a showing of substantial
evidence from the record that the Commission erroneoudy gpplied the law. Smith v. Container General
Corp., 559 So.2d 1019, 1023 (1989). In such cases, if any error isfound, it must appear from the record.
To asss Circuit Judgesin their gppellate decisions, our procedurd rules mandate briefs from both
Appdlant and Appelee to summarize the facts and apply those facts to the gpplicable law. To that end,
Rule 31(b) of the Mississppi Rules of Appellate Procedure requires that an appellant’s brief be filed with
the court within forty (40) days after the record isfiled. Miss. R. App. P. 31(b). To facilitate alevel playing



field, and to see that both sides of an argument are presented, the law imposes areciproca duty upon
gppelless to provide briefs within 30 days of service upon gppdlants. Miss. R. APP. P. 31(b). Although the
Rules of Appellate Procedure technicaly apply only to appeals to the Supreme Court, with regards to time
limits on briefs, those same time limits gpply at the Circuit Court level. UNIF. R. CIR. AND COUNTY
COURT PRAC. 5.06.

Where a party falsto file abrief in atimely manner, gppellate courts take the issues raised by the opposing
party as confessed. Barber v. Barber, 608 So.2d 1338. 1340 (1992). Moreover, appellate courts possess
authority to dismiss appeds "when a party failsto comply subgtantidly with these rules™ Miss. R. APP. P.
2(8)(2). Furthermore, our rules place an affirmative duty on the gppellant to see that the record isfield with
the proepr court within thirty (30) days of filing the notice of gpped. Unif. R. Cir. and County Court Prac.
5.05.

Inthe case a bar, it is clear that counsd for Carier Zurich posessed actua knowledge that the record was
erroneoudly tranamitted to Lee County. Furthermore, Zurich's counsel knew, by virtue of Judge Russdl's
Order, that the record was transferred to Tippah County on August 18, 1999. Counsel admitted such in his
Motion to Reconsider, Set Asde Dismissal and Reinstate Apped by attaching a copy of said Order asan
exhibit to his Motion. Moreover, counsdl admitted in ora argument that "[o]ne lesson | have learned isto
cal and make sure the record is being properly filed and processed by the party or agency appeded from."

Although it is unfortunate that Zurich did not timely submit its brief, the rules are in place for areason.
Circuit Judges hearing gppedls from a decison of the Commission smply must have an explanation of the
facts and gpplicable law, from both sides, in that they cannot hear the testimony of witnesses in the appeds
process. To facilitate the efficiency of that process, time limits are imposed on both sdes. Here, the fact
remains that counsdl knew that the record was being transferred to Tippah County August 18, 1999. Upon
that knowledge, under our Appellate Rules, he had 40 days to file his brief He failed so to do. He dso
failed to file the record in the Circuit Court of Tippah County within the presdribed 30 days under
U.R.C.C.C. 5.05. Therefore, under M.R.A.P. 2(a)(2) this Court in its discretion dismissed Zurich's apped.
Moreover, even if this Court did not exercise its discretion to dismiss, under the law, al contentions made
by Claimant, the opposing party, must be taken as confessed because he did not timely file his brief. Either
way, the end result to Zurich isthe same.

Itisaso of great interest and significance to this court, that by admisson of Zurich, the matters a issuein
this case are not "whether" Claimant should be paid benefits, but rather "who" should pay benefitsto him,
and should there be an gpportionment of ligbility for benefits between Zurich and Nationd Union Fire
Insurance. Counsel for Zurich admitted as much in his oral argument for recongderation. In essence, this
means taht while two insurance carriers argue and apped over which should pya Mr. Quinn, the claimant,
Mr. Quinn remains unpaid. In addition to any legd finding, discretion would favor Mr. Quinn's plight in this
case.

The Motion of Zurich to Reconsder, Set Aside Dismissa and Reingtate Appea must be dismissed and this
metter remanded to the Commission for implementation of their Order affirming the Adminidretive Law
Judge.

/9 R. Kenneth Coleman

R. Kenneth Coleman



Circuit Court Judge 1. As described earlier, the notice of gpped wasinitidly filed in Union County. The
Union County Circuit court erroneoudy transferred the case to Lee County who, in turn, then transferred
the case to Tippah county, which was the proper court.



