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EASLEY, JUSTICE, FOR THE COURT:

1.  Near midnight on June 20, 2001, Lee Madison Pdmer, J. (Pdmer), aminor, was pulled over by
Officer Ray Sockwdl (Officer Sockwdl) of the City of Oxford Police Department. The officer initidly
stopped Pamer on a speeding violation, traveing 45 miles per hour in a 30 mile per hour zone. Upon
gpesking with PAlmer, Officer Sockwel| noticed the strong smell of dcohal. Thispalicestop eventudly led
to PAmer being tried and convicted of firgt offense driving under theinfluence (DUI) and speeding by the
Oxford Municipa Court. Pamer then gppeded the decison to the Circuit Court of Lafayette County for
adenovotrid. OnApril 22, 2002, PAmer was tried and convicted in the drcuit court, the Honorable
Andrew K. Howorth presding, of the aimes of fird offense driving under the influence (DUI) ad

gpeading. Pdmer was sentenced to serve aterm of 24 hours at the Lafayette County Detention Center,



pay a$1,000 fine and taxed with court costsand assessments. PAmer now gpped sto this Court from the
DUI fird offense conviction and sentence only.
FACTS

2. Onthenight of June 20, 2001, Officer Sockwell Sopper PAmer for speeding, traveing 45 miles
per hour in @30 mile per hour zone. The officer determined the Speed that PAmer was travding through
the use of radar. When Officer Sockwel spoke to Pamer, he noticed the strong smdll of dcohal from
Pdmer’s bregth. Officer Sockwell asked Pamer whether he had been drinking. Pelmer told the officer
that he had had afew bears. Officer Sockwell then asked PAmer to Sep out of the vehide. The officer
noticed Palmer used the vehide to support himsaf. Officer Sockwell dso noted that when Plmer spoke
he durred his speech.
3. Next, Officer Sockwell administered field sobriety testsinduding theHGN, wak and turn and one
legged gand.  Officar Sockwell wrote down Pdmer’s test results contemporaneoudy with the
adminigration of the tests on an Alcohol Drug Influence (ADI) report. After adminigering the HGN ted,
the officer noted that he olbserved four out of the possible Sx dues on thistedt.
4.  Ahed totoetest dsowasadminitered to PAmer. Officer Sockwell described the hed to toetest
asfollows

Okay, dr. Thesubject is placed in apogtion on which right foot will beinfront of hisleft

foot on aline His hands down a his 9de and he is given indructions on how to perform

thetes. Hewastold to take nine hed to toe geps down the ling, turn by taking a series

of amd| sepsand nine hed to toe sepsback during thistime heisto kegp hishandsa his

sdewithout looking a hisfest whilehewaks. Count out loud o1 can hear himand don't
stop the test until he has completed the whole test and then heisasked if he underdands.



Officer Sockwel saw PAmer exhibit Sx out of apossble @ght dues, which induded: Pamer baing ungble
to kegp his bdance during the test ingruction period, garting the test too soon, stopped walking, missed
ahed to toe movement, raised hisarms, and performed 10 sepsingtead of nine.

1%.  Officer Sockwdl dso adminigtered the one legged sand test. Out of the four possible dues for
this test the officer obsarved dl four dues which induded swaying, rasing hisarms, hopping and putting
his foot down. The officer ds0 Sated that PAmer exhibited three dassic sgns of intoxication which
induded the strong odor of dcohal on hisbreath, being ungteady on hisfeet and durred spesch. From his
obsarvation of the dassic Sgns of intoxication, Officer Sockwell gated thet he fdt that PAmer was under
theinfluenceof intoxicating beverages. Thedfficer madethisdetermingtion before headminigtered thefied
sobriety teststo Pdmer. Upon completion of thefidd sobriety tests, Officar Sockwell fdt that Pmer was
operating amator vehide under the influence of intoxicaing beverages

6.  Soon theresfter, Officer Sockwell trangoorted Pamer to the Lafayette County Detention Center
to offer PAdmer the Intoxilyzer 5000 test. At the center, PAmer was placed in the intoxilyzer room for
obsarvationby Officer Sockwell. Officer Sockwell iscertified to usethe Intoxilyzer 5000 mechine. Before
adminigering theintoxilyzer test, Officer Sockwell olserved Pdmer for 20 minutes to make sure thet he
nather ingested nor regurgitated anything by mouth. Pamer was offered three intoxilyzer tests at 00:48,
01:10 and 01:13 am. on June 21, 2002. All of the test cards were part of the record. Two of the tests
adminigtered on June 21, 2001, a 00:48 and 01:10, resulted in no blood acohal content (BAC) reeding.
Thetwotest resultsfrom the I ntoxilyzer 5000 machine dated “ Invaid test, check ambient conditions™ The
|last test administered at 01:13 indicated that PAmer’ sBAC was .127. Officer Sockwdll testified that he

showed and told Palmer the test result of .127.



7. A dtation document was given to PAmer on or about June 21 by Officer Sockwell. Officer
Sockwell admitted thet the copy of the citation thet he served upon PAmer did not record the 127 BAC
result. Officer Sockwell merdy checked block A and C onthecitation served upon PAmer.t Also, Officer
Sockwd| did not record the second invaid test (01:10 am.) on anintoxilyzer log sheat. Officer Sockwell
dated that he reed PAmer hisrights with eech test dthough there was no documentation to show thet he
hed read Pamer his rights on the third test (01:13 am.). Between the second and third test Officer
Sockwdl eted thet he just changed the mouthpiece on the mechine.
18.  After hearing thetestimony from Officer Sockwael, the solewitness at trid, and hearing arguments
by bath the prosecution and defense, the trid judge ruled thet PAlmer was guilty of spesding and DU first
offense. Thetrid judge dso Sated:
| am going to have to say that, you know, there are issues here and there are things that
procedures thet are to be followed but nothing has been brought to the Court’ s atention
dther by datute or any case law tha supports the propogtions that the defendant’s
procedurd rights or any rights of the defendant in this case were vidlated in thisarrest.

From this ruling Pdmer gopedsto this Court raisng the fallowing issues

1 In2003 the alcohol concentration level were amended by the L egislature, however, thelevelsreflectedinthe
citation below were the proper levels in June 2001when Palmer received his citation. The 2001 citation states the in
pertinent part:

That the aforesaid person did, in violation of 8 63-11-30(1) Mississippi Code 1972,
willfully and unlawfully drive or otherwise operate amotor vehiclewithinthisstate:
9 €)) Under the influence of intoxicating liquor; or .....

9 (© 9 Having an alcohol concentration of ten one-hundredths
percent. (.10%) or more for personswho are above the legal age
to purchase alcoholic beverages under state law, to wit:

% or

9 Having an alcohol concentration of two
one-hundredths percent. (.02%) or more for
persons who are below the legal age to
purchaseal coholic beveragesunder statelaw,
to wit: %

Both boxes (a) and (c¢) and the second section of section (c) concerning the alcohol concentration levels of .02 %fora
person below the legal age to purchase alcoholic beverages were checked on the citation.
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ISSUES
l. Whether thetrial court erredinadmittingtheintoxilyzer test over
Palmer’s objection to a series of substantive and procedural
irregularities.

. In the alternative, whether the trial court erred in convicting
Palmer despite the testing officer’s failure to follow established
proceduresapproved by the Commissioner of Public Safety and the
StateCrimelL ab, and specifically, theOfficer’ sfailuretofollowthe
instructions on the Intoxilyzer 5000 Operator’s Manual.

[11.  Whether thetrial court erred in convicting Palmer of DUI over his

objectiontoirregularitiesinthe® copy” of thecitation/affidavit he
received.

IV.  Whether thetrial court erred in convicting Palmer of “common
law” DUI in the absence of specific proof that Palmer’s*“ability to
drive a vehicle hasbeen impaired by theingestion of intoxicating
liquor.

V. If Palmer isfound guilty of DUI first offense “common law” DUI
standards is Palmer entitled to petition the trial court for non-
adjudication under the zero tolerance for minors portion of the
implied consent law.

LEGAL ANALYSS
l. Intoxilyzer Test
19.  Pdme’smain contention isthat the BAC tet result should not have been admitted into evidence.
Inhistestimony, Officer Sockwell, the solewitnessat trid, referenced a“ booklet” whichwasthe operating
meanud for the Intoxilyzer 5000 mechine. Pdmer arguesthet thetrid court erred by not admitting in toto
the operating manud of the Intoxilyzer 5000 mechine He dso argues thet the trid judge never expliditly
ruled on his mation for admisson of the manud. He dams tha the failure to admit the manud deprived
him “of convindng evidence of the test’s unrdiahility and of the failure of the testing officer to follow

protocol as established by histraining and the source of the tedting indrument.”  Padmer requeststhet this



Court reverse thetrid court and, a aminimum, remand for arehearing with the admisson of the menud.
In the dternative, PAmer requests thet this Court take indegpendent notice of the manud and remand for
arehearing and deny the admission of the BAC test because of violations of the procedures mandeted by
the Implied Consant Law.
110. ThisCourt inthe DUI caseMcllwain v. State, 700 So.2d 586, 590 (Miss. 1997), held that:
The rdevancy and admisshility of evidence are largdy within the discretion of the trid
court and reversal may be had only where that discretion has been abused. Hentz v.
State, 542 So.2d 914, 917 (Miss. 1989), Monk v. State, 532 S0.2d 592, 599 (Miss.
1988). The distretion of the trid court must be exerdisad within the boundaries of the
Missssppi Rules of Evidence
Mcllwain, 700 So.2d & 590 (quoting Johnston v. State, 567 So.2d 237, 238 (Miss. 1990). In
Mcl Iwain, the Court st forth a three-prong test based upon Johnston, “for laying the predicate prior
to admitting theresultsof aD.U.l. tes.” | d.

The court mugt determine whether the 1) proper procedures were followed, 2) whether
the operator of the machine was properly certified to perform thetest, and 3) whether the
accuracy of the machine was properly certified.
I d. (dting Johnston, 567 So.2d at 238).
11.  Officer Sockwel wasthe solewitnesstotedtify at trid. During histestimony, acertificate cartifying
that theintoxilyzer machinewasingpected, working, cdibrated and met acceptable sandardswasadmitted
into evidence. Officar Sockwel aso Sated that he had a certificate showing thet he was qudified to use
the Intoxilyzer 5000 machine. Thecatificate, entitled "Missssppi Department of Public Safety Permit To
Conduct Breeth Andyss," was admitted into evidence.
112.  Whenquestioned by the prasaecution about the test result reedingsfor thefirg two tests (00:48 and

01:10), Officer Sockwell gated that the results on both test cards dated “invdid test, check ambient



conditions” The prasscution then asked the officer what the results meant resuiting in the fallowing

exchange

Q.[Sate] Do you know what - - when intoxilyzer five thousand mechine givesyou
thet message [Invaid test, check ambient conditions], do you know what
that means, 9r? What are you supposed to do?

* * * * *

A. It saysin the booklet.

[Defensg] May | object to abooklet being recaived.

[Court] | think you have dready objected to him answering his question.
| am going to seewhat his answer is and if you need to meke a
further objection after he answersit | will let you.

[Defensg] | gpologize. Jugt wanted to betimdly.

[Court] | undergand?

A. Showed invdid test check ambient conditions  The intoxilyzer hes
detected a presence of subgance in the room which will stop the
indrument from completing an ar reeding.

[Defenss | object to him having read on abooklet and if the Courtisgoing
to congder it | will ask that it be admitted so the court can
condder whether or not it be dlowed withoui.

[Court] Your objection will be noted and I’'m going to dlow him to
continue with theexamination and dlow you to crassexaminehim
on this point s0 | can be alittle more edified, if thet is aword
before thisis over with.

Q.[State] Now let's tak about [where] you sad you got that from a booklet.
Where did you get thet definition”?

A. Wdl actudly it was given to me by the chief DUI Officer, Sergeant

Gooldoy. Part of our training process when you come across certain

things | asked him about this | had on an earlier case and he give me a

copy of thisso | could refer toit.

What is protocol once you recaive that error message that you have got

on those two test cards that you have in front of you. What do you do?

Run the test again.

After doing what if anything?

It's not necessary, from my training it’ snot necessary but | waited for an

additional 20 minutes and offered him the test again.

>0 >» O



113.  Oncrossexamingtion, Officer Sockwell Sated thet he dlowed Pamer over 40 minutestotal for
theintoxilyzer teds. The officer waited twenty minutes before adminigtering the first test, another twenty
minutesbefore the second test and two minutes between the second and third test. Pursuant toM cl lwain,
the three-prong test for laying a predicate for admisson of the test was properly completed as indicated
in the tesimony and submission of the certificates.

14.  Asforthemanud, thetrid judge Sated thet hewould alow Officer Sockwell to be cross-examined
on that point. However, during thewhadletria induding cross-examination no manud wasever presented
to thetrid judge for congderation. While it is somewhat undear from the record, the State argues that
Officer Sockwd did not have amanud with him ontheday of histestimony nor wasasubpoenarequested
for the production of the manud. Neverthdess the officer did tedtify that he was trained to run the tests
agan whenever therewasareading of an "invaid test check ambient conditions”" Officer Brian Goolsby,
chief DUI officer, hed given Officer Sockwel the definition as part of the training process. In addition,
Officer Sockwel explained that his training taught him that asrong odor of an intoxicaing beveragein a
room will cause thistype of mechinereading. Officar Sockwell then stated that on the night in question,
only PAmer and he werein theintoxilyzer room whichisvery smdl, only alittle bit bigger thet the Sze of
adosst. On aoss examination there was an indication that Officer Sockwel hed some sort of "form'
which contained the definition. When questioned about the training that Officer Sockwell received on
ambient conditions, he aso Sated that " Sergeant Goolsby giving me that form showing me the reason for
that type of reading.”" (emphasis added)

115. Therecord isunclear about the dleged reference to the operating manud. Officer Sockwell does
refer to a""booklet”; however, he dated that Officer Goolsay gave him information for the " check ambient

condition” test result as part of histraining process. On cross-examination, Officer Sockwdll refersto a



“form* that Officer Brian Goolsby gaveto him. The manua was not exduded by thetrid court rather the
trid court dlowed the defense to cross-examine Officer Sockwell on this point. There was no manud
introduced into evidence inthiscase. Accordingly, this Court finds thet the tria court did not err and the
issue iswithout merit.
116.  Furthermore, we find that despite Officar Sockwel's referenceto the definition on the "form," his
tesimony dill was independent and sufficient. In other words, Officer Sockwll tetified independently
basad on histraining process and experience. Officar Sockwel explained that [t]hrough my training we
have been taught that the Strong odor of intoxicating beveragesin aroom will cause that type [an "invdid
test check ambient condiition”] of reading. Thisissue iswithout merit.
II. Testing Procedure

T17.  Pdmer next argues thet there were irregulaities in the testing procedure. At trid, he argues that
there were two key procedurd defidendes (1) improper logging of theintoxilyzer tet; and (2) failureto
read Pdmer hisrights prior to thethird BAC tes.

A. The L ogbook
118.  Officer Sockwell tedtified as to the exigence of an intoxilyzer logbook. The logbook sheet was
admitted into evidence. The logbook has two entries for PAmer on June 21, 2001 & 00:48 and 01:13
only. During his diret tesimony, Officer Sockwell sated that he administered three tests to PAmer a
00:48, 01:10 and 01:13. These three test cards were admitted into evidence. However, on cross
examingion, Officer Sockwel| Sated that intheintoxilyzer logbook heonly recorded two tests, thosebeing
the firg test (00:48) and the last test (01:13). Therefore, the second test & 01:10 was hot on the logbook

shedt. At trid, the following exchange occurred:



Q. [Defensg] And based on your training you'e required to note dl tes[g
which are given; isthat not correct?

A. Therearealat of timgg they are not noted inhere. Thesubject
goes under it might not be a notation here. | didn't fed it was
neededinthere. Themiddeone[ted], | didn't fed it wasnesded
to beinthere. It was showing the same asthefird.

Q. Are you suggesting that you don't note when they go under.
Aren't there Some on there that are lower reading[9]?
A. | am saying thet some people do and some people dont, Sir.

Pamer assarts that Officer Sockwdl's nonchadance about selectively recording the tests on the logbook
hed beering on the hearsay exception for admissihility of public records and their purported rdighility and
the substantid compliance requirement of the Implied Consent Law.

119.  Pdmer rdied upon Jones v. State, 798 So.2d 592, 594 (Miss. Ct. App. 2001), aDUI case
invalving authentication of certificates for the propodtion "[w]here one of the ssfeguards is defident the
State bears the burden of showing thet the defidency did not affect the accuracy of the result.” (atations
omitted). The Statearguesthat theloghbook wasfor record kegping to determinethe number of testsgiven.
In addition, the State argues that the test cards have dl the information on them. While the Officer dated
that he only logged two test on the intoxilyzer logshedt, he retained the three test cards. Therefore, the
Sate mantains that PAmer was not prgudiced by the logging of the two tests when the officer retained
threetest cards. Further, the State maintainsthat the three test cards could not surprise PAlmer and thelog
sheet contained no information not indicated on the actud test cards. We agree that the State is correct
initsargument that PAmer was not prgjudiced by the fallure to note three tests on the log sheet wherethe
actud test cards were part of the record.

B. Reading Palmer HisRights
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120. Pdmer argues tha the warning is statutory pursuant to § 63-11-212 and part of the procedure
goproved by the State Crime Lab and the Commissioner of Public Sefety.  Further, PAmer assarts that
the State mugt prove the warning beyond a reesonable doubt as an dement of § 63-11-30(c). The Sate
argues thet the officer did not deviate from the implied consent warning and that there was only one
completed tet with a breeth sample. At issueis the second checklis which has awarning time of 01:09
prior to the second test at 01:10. Likewise, Officer Sockwell tedtified thet he reed PAmer hisrights when
he adminigered the tes. On cross-examination, Officer Sockwell dso tetified thet he read Palmer his
rights prior to each and every intoxilyzer tes. However, there are only two intoxilyzer checkligs On
redirect, Officer Sockwell Sated thet the rights that he read to PAmer never changed between the firg,
second or third reading.  The testimony indicates thet Officer Sockwell reed Pdmer his rights before
attempting to adminigter theintoxilyzer test and obtainingaBAC reeding. Accordingly, thisissueiswithout
merit.
[11. Irregularitiesin the” copy” of the citation/affidavit

21. Pdmer'sargument agan boils down to whether there was substantid compliance by the officer in
the adminidration of the citation. PAmer assertsthat the copy of the ditation that he received was different
than the origind filed dtation. He dtes to three irregulaities, two of which he admits are of "rddivey
insgnificance® and one that is "substantid.”  Sgnificantly, PAmer recaived a copy of ditation that hed a
blank space or no BAC reading under subsection C of the ditation. He contends that & a minimum this

Court should reverse and remand as to the conviction and exdude the intoxilyzer test result. The State

2 The correct citation appearsto be § 63-11-5.

3 Palmerindicated that hiscopy listed themake of car asaFord whereasthefiled original listed aNissan. Also,
the copy was signed by Officer Sockwell but he did not attest it.
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argues that Pdmer has never asserted that he did not know with what offense he was charged and dl
procesdings were basad upon the origind ticket & the arraignment, the municipa court and the drcuit
court.

22.  Indeed, Officer Sockwell admitted thet the copy of the citation thet he served upon Pamer did not
have the .127 BAC resuit. Officer Sockwel merdy checked block A and C on the citation served upon
Pdmer. However, Officer Sockwell a0 testified thet he explained the test to Pamer that night and told
him histest result.

123. Pdmerrdiesin part upon Edwardsv. State, 800 So.2d 456, 461 (Miss. 2001), acasededing
with satutory condruction of burglary of a business as opposed to a dweling. In Edwards, this Court
Sated:

ThisCourtinReining v. State, 606 So.2d 1098, 1103 (Miss.1992), provided guidance
in casssinvalving aimind dautes asfalows

Although a gatute imposing crimind pendties must be gtrictly construed
in favor of the accused, it should not be so drict asto override common
sense or sautory purpose. United Statesv. Brown, 333U.S. 18, 25,
68 S.Ct. 376, 380, 92 L.Ed. 442, 448 (1948); see also State V.
Burnham, 546 So.2d 690, 692 (Miss.1989). Strict construction means
reesonable condruction. State v. Martin, 495 So.2d 501, 502
(Miss1986). This Court has hdd that the test concerning Statutory
condructioniswhether aperson of ordinary intdligencewould, by reading
the datute, recave far notice of that which is required or forbidden.
Burnham, 546 So.2d at 692; Rober son v. State, 501 So.2d 398,400
(Miss1987); Cassibry v. State, 404 So.2d 1360, 1368 (Miss.1981).

800 S0.2d at 461. Miss. Code Ann. § 63-9-21(3)(b) and (c) and § 63-9-21(6)(2001)) State

(b)  Thetraffic ticket, dtation or affidavit which isissued to a person arested for a
vidaion of the Missssppi Implied Consent Law dhdl be uniform throughout dl
juridictionsin the State of Mississippi. It shdl contain aplace for the trid judge
hearing the case or accepting the guilty ples, as the case may be, to Sgn, Sating
that the person arested @ther employed an atorney or waived his right to an
atorney after having been properly advised of his right to have an atorney. If the
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person arrested employed an atorney, the name, address and teephone number
of the atorney shdl be written on the ticket, citation or affidavit.

(© Eveytraficticket shal show, among other necessary information, thenameof the
issuing officer, the name of the court in which the cause is to be heard, and the
date and time such person isto gppear to answer the charge. Theticket shall
include information which will constitute a complaint charging
the offensefor which theticket wasissued, and when duly sworn to
and filed with a court of competent jurisdiction, prosecution may
proceed thereunder.

(6) Theoriginal traffic ticket, unlessthetraffic ticket isfiled dectronicaly as
provided under subsection (8) of this section, shall be delivered by the
officer issuing thetraffic ticket to the clerk of the court to which
it is returnable to be retained in that court's records and the
number noted on the docket. The officer issuing the traffic ticket
shall also givetheaccused acopy of thetrafficticket. Thedek of the
court shdl file a copy with the State Auditor within forty-five (45) days after
judgment isrendered showing the amount of thefineand cogt or, in casesinwhich
no judgment has been rendered, within one hundred twenty (120) days after
issuance of the ticket. Other copies that are prescribed by the State Auditor
pursuant to thissection shl befiled or retained asmay be desgnated by the Sate
Auditor. All copies shdl be retained for & leest two (2) years.

(empheds added). Padmer argues that the satute requires that a copy of the information comprisng a
complaint and that pursuant to § 63-9-21(6) the origind ticket isfiled and the accusad is given acopy of
theticket.
24. Theticket that Pamer recaived hed the following pertinent part under section () :

9 Having an dcohal concentration of two one-hundrediths percent.

(.02%) or more for persons who are below the legd age to purchase

aoohalic beveragesunder datelaw, towit: _— %.
While PAmer did not have an exact BAC reading lised on the copy of the citation thet herecaived, wefind
that he nevertheless was aware that the second portion of Section C, concerningthe BAC leve dlowable
for individuds under the legd ageto purchasedcohol, was checked by the officer. Theexact BAC leve

was not indicated but it is dear that PAmer had to have alevd above .02% to be cited for the violation.
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As dated in Edwards, 800 So.2d a 461, while a crimind datute thet imposes a pendty is drictly
condrued it isnot o drictly condrued asto be devoid of common senseor Satutory purpose. Anordinary
person who reeds the ditation would have natice of the type of forbidden behavior. In addition, Miss
Code Ann. 8§ 63-9-21(3) () provides that aticket have adequate information which will condiitute a
complaint from which prosecution may proceed wheress 8§ 63-9-21(6) provides thet the ticket must be
filed and a copy given to an accused. PAmer’sargument isdrained. Pamer was provided acopy of the
ticket prior to leaving the detention center. Under PAmer’ s argument any accused would haveto walt a
adetention center or jal until suchtime asthe derk’ s office is open to file the ticket and then give a copy
to theaccusad. Theoreticdly, a person arested for aDUI on Friday night would then havetowatt injall
until Monday morning when the derk’ s office opensto recaives hisfiled copy of theticket. Wefind thet
this argument does not reflect the intent of Miss. Code Ann. 8§ 63-9-21 when read as a whole.
Accordingly, thisissue iswithout merit.

V. “Common law” DUI
125. This next issue is predicated upon this Court finding that the admisson of the BAC ted is
erroneous. PAmer arguesthat if this Court finds, as he bdieves, that the BAC was erroneoudy admitted
then he requests this Court to determine whether the State adequately proved the dement of what is
commonly cdled "common lav' DUL.
126. Wefindthat theBAC test was properly admitted and as such this Court need not addressthisissue
in further detall. Accordingly, thisissueiswithout merit.
127.  Inthedterndtive, therewas sufficient evidenceto convict Plmer under Miss. CodeAnn. §63-11-
30. Block “d’ of the ticket Sates thet a person isin vidaion of the satute if he “willfully and unlanfully

driveld or otherwise operatd g a motor vehide within this gate () [u]nder the influence of intoxicating
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liquor.” Pamer arguesthat Officer Sockwell witnessed no eraic driving by him, and therefore, block “&’
isingpplicableto him. Pamer’s argument iswithout merit.
128.  The officer sopped Pdmer for speading. When he spoke to Pdmer, the officer noticed the amell
of an intoxicating beverage from Pdmer’s breath. The officer had PAmer sep awvay from the car to
determine if the amdl was coming from the car or from Pdmer himsdf. As PAmer Sepped out of the
vehide he had to support himsdf on the vehide The officer then determined that the smdl was from
Pamer. The officer noticed thet PAmer had some of the dassic signs of intoxication such asthe smdl of
anintoxicating beverage, durred speech and ungteadiness. The officer then had Pamer perform anumber
of fidd sobriety tests, such asthe walk and turn and one legged stand, dl of which indicated thet PAmer
was impared and was under the influence of intoxicating beverages Officar Sockwl initidly stopped
Pdmer for gpeading, PAmer waas driving the vehide & the time the officer sopped him.  The officer then
determined that observed PAmer and determined that hewasimpaired and operating the vehide under the
influence of intoxicating beverages Thisissue iswithout merit.
V. Non-adjudication
129. Pdmer agues tha if this Court findsthet he isqguilty of afirg offense DUI under a"commonlan
theory, he is digible for non-adjudication pursuant to the Zero Tolerance for Minors provison of the
Implied Consent Law. Palmer recaived hiscditation and wasconvictedin 2001. MissCode Ann. §63-11-
30(3)(a) (2001) which was applicable a this time stated:
(3)(@ Thissubsection shdl be known and may be dited as Zero Tolerance for Minors.

The provisons of this subsaction shal gpply only whenaperson under the age of

twenty-one (21) years has a blood dcohol concentration two one-hundredths

percent (.02%) or more, but lower than eght one-hundredths percent (.08%). If

suchperson'sblood a cohol concentrationiseight one- hundredthspercent (.08%)
or more, the provisons of subsection (2) shdl goply.
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According to the 2001 Zero Tolerance for Minors provison of the Implied Consent Law, the subsection
only applied if the BAC reading isa leest .02 % and no more than .08 %. This Court findsthet the BAC
test isadmissble and snce PAme’'s BAC levd was .127 % it is not within the parameters of the Zero
Tderance for Minors provison of the Implied Consent Law. Therefore, heisnot afforded thisprovision
of law. This Court need not address any andyss of this provison under acommon law theory because
this Court has found thet the BAC tedt resuits are admissble Thisissueiswithout merit.
CONCLUSION

130.  For theforegoing reasons, the judgment of the Circuit Court of Lafayette County is affirmed.
131. CONVICTION OF FIRST OFFENSE DUI AND SENTENCE OF 24 HOURS IN
THE LAFAYETTE COUNTY DETENTION CENTER AND FINE OF $1,000.00,
AFFIRMED.

PITTMAN,CJ.,,SMITH, P.J.,WALLER, COBB, CARLSON AND GRAVES, JJ.,

CONCUR. MCcRAE, P.J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
DIAZ, J.,NOT PARTICIPATING.
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