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IRVING, J., FOR THE COURT:

1. Jacob Sullinger was convicted by a DeSoto County jury of mandaughter, and was sentenced to

twenty years in the custody of the Mississppi Department of Corrections. Aggrieved, he appedls pro se

and argues that his conviction should be overturned because: (1) the evidence was insufficient to support

his conviction; (2) the State failed to investigate fully and preserve exculpatory evidence, thereby denying

hmhisright to afar trid; (3) the State violated Rule 9.04 by not fully investigating the crime scene; (4) the



counsdl provided to Sullinger was ineffective, thus depriving him of his right to effective assistance of
counsd; (5) Sullinger was denied his Sixth Amendment right to gppellate counsdl; and (6) cumuletive errors
rendered Sullinger’ strid unfair, in violation of the Fifth and Fourteenth Amendments to the United States
Condtitution.
2. Finding no error, we affirm.
FACTS
113. InApril 2002, Sullinger went over to the home of afriend to work onatruck that belonged to Joey
Riles. Rileswaspresent at the house, dthough he was adegp ingde when Sullinger firgt arrived.  Sullinger
attempted to wake Rilessevera times so that Rilescould provide assstance. When Rilesfindly came out
to help, he and Sullinger argued, and eventudly beganto fight physcaly. At somepoint, Sullinger dlegedly
injured Riles shand, and Rilesdlegedly threw apipeat Sullinger. Rilesthenretreated to thehouse’ sporch,
where Sullinger used a pipe to ddiver afatal blow to Riles shead. After assaulting Riles, Sullinger got in
his vehide and Igft the house. Expert testimony at trid showed that Riles died as a result of the blow.
Additiond facts will be related during the discussion of the issues, if necessary.
ANALY SIS AND DISCUSSION OF THE ISSUES
(1) Sufficiency of the Evidence
14. In hisfirg dlegation of error, Sullinger contends that his motion for directed verdict should have
been granted because the evidence presented was insufficient to sustain his conviction.
5. Whenthe sufficiency of the evidencesupportingaconvictionischa lenged, thecrucid determination
is “whether, after viewing the evidence in the light most favorable to the prosecution, any rationd trier of
fact could have found the essentia dementsof the crime beyond areasonable doubt.” Dilworthv. State,

909 So. 2d 731, 736 (117) (Miss. 2005) (citing Jackson v. Virginia, 443 U.S. 307, 315 (1979)). An



appdllate court should reverse and render if “the facts and inferences. . point in favor of the defendant on
any dement of the offense with sufficient force that reasonable [persons] could not have found beyond a
reasonable doubt that the defendant wasguilty.”” Id. (citing Edwardsv. State, 469 So. 2d 68, 70 (Miss.
1985)).

T6. Wefind that the evidence hereis sufficient to sustain Sullinger’ sconviction.! Therewastestimony
that Sullinger and Riles had been arguing, and that the dtercation had escalated to physica violence.
Before Sullinger hit Riles, awitness testified that Sullinger said, “Do you want me to hit you, huh? Huh?
Do youwant to see how it feds? Do you want meto hit you?’ The samewitness observed Sullinger throw
apipeoff the porch shortly after the blow. Sullinger dso fled the scene of the crime, after Sating something
to the effect that Rileswould “just have abad headache.” Sullinger’s defense at trid was not that he had
not hit Riles, but ingtead was that he had acted in self-defense when doing so.

7. Although Sullinger attemptsto cast doubt onthe credibility of several witnessesduring his recitation
of the facts, we note that dl of these credibility issues were brought to the atention of the jury.  “[We]
consgtently [hold] that decisons asto the weight and credibility of a witness's satement are the proper
province of thejury. ...” Doev. Stegall, 757 So. 2d 201, 205 (112) (Miss. 2000). Sincethejury had
al the informationthat implicated the credibility of various witnesses, we decline to substitute our judgment

for that of thejury.

The State urges us to find that we do not even need to determine whether the evidence was
aufficient, because “the argument as presented in [Sullinger’ s] brief, doesnot evenraise some a[sc] dam
asto what factsweredeficient.” Althoughwerecognizethat Sullinger’ sbrief certainly could have contained
amore subgtantia argument, we address the sufficiency of the evidence in his case out of an abundance
of caution. Sullinger did correctly cite rdlevant Missssppi case law, even if his brief lacked more
information. In short, thereis enough information to alow usto rule on thisissue.
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18. Inorder to find Sullinger guilty of mandaughter, the jury had to find that (1) he killed a humanbeing,
(2) without mdice, (3) in the heat of passion, (4) by the use of a deadly wegpon, (5) without authority of
law, and (6) not innecessary self-defense. After acareful review of the record, we find that areasonable
jury could have found thet al of these dementswere proved. The judge did not err in denying Sullinger’s
motion for a directed verdict.

(2) Failureto Investigate and Preserve Excul patory Evidence
19. Inhis second alegationof error, Sullinger assertsthat he was denied hisright to afair tria because
the State failed to fully investigate or preserve exculpatory evidence.
110.  When reviewing dams that the State in a case failed to preserve evidence, athree-part test has
developedinMissssppi: “ (1) theevidencein question must possess an excul patory vaue that was apparent
before the evidence was destroyed, (2) the evidence must be of such a nature that the defendant would be
uncble to obtain comparable evidence by other reasonably available means, and (3) the prosecution’s
destruction of the evidence must have beeninbad faith.” Murray v. State, 849 So. 2d 1281, 1286 (116)
(Miss. 2003) (quoting State v. McGrone, 798 So. 2d 519, 523 (111) (Miss. 2001)).
f11.  Although Sullinger cites caselaw dedling withthe destruction of evidence, he then argues that “the
jury, inits conviction, relied upon an incomplete investigation of thefacts. . ..” Wenotethat thisisnot an
argument about destruction of evidence, ance Sullinger does not dlege that any evidence was actudly
destroyed, accidentaly or otherwise. Sullinger dams that the failure of the State to interview witnesses
denied him hisright to afair trid by causng surpriseto him, because there were individuas present at the
scene of the crime who were not interviewed by the State beforetrid, and whomthe defense learned about

only during cross-examingtion.



12. The State urges, and we agree, that there was adequate investigation by law enforcement in this
case. Furthermore, we note that Sullinger provides little citation to ether the record or case law when
meking these assertions. Theonly caselaw cited refersto destruction of evidence, which was not anissue
inthiscase. All of the witnessesthat Sullinger refersto could have easily been identified with minor effort
on the part of Sullinger’ s atorney by interviewing the known witnesses who were on the scene.  Further,
the record indicates that the potentia witnesses that Sullinger refers to were not present a the time of the
incident; they arrived onthe scene later. Thus, it isdifficult to understand how these witnesses would have
aided in Sullinger’ sdefense, and he provides very little to this Court in the way of soecific dlegations asto
how these aleged witnesses would have aided his defense.
113. From the record before us, we find that the State did not fall to preserve evidence in this case.
Further, therewas no unfair surprise to Sullinger resulting fromthe cross-examination of various witnesses.
Additiondly, we note that Sullinger himsdlf acknowledges that these witnesseswere not objected to at trid,
gating: “ dthoughdefensecounsel did not raise proper objection, the same represents plain error and should
be considered inreversal of the verdict. . . .” Weareunableto find that the State’ sactionsin thiscaserose
to the level of plain error. Therefore, we rgject Sullinger’ s second argument.

(3) Production of Discovery Pursuant to Rule 9.04
114. Inhisthird dlegation of error, Sullinger dleges that the State violated Rule 9.04 of Uniform Rules
of Circuit and County Court by “intentionally and ddliberately” faling to inform Sullinger thet the victim's
body had been moved, that the aleged knife had been moved, and by faling to adequately investigete the
scene of the crime.”
115. We are undble to find that any of the State’ s actions prgudiced Sullinger’ s ability to prepare his

defense. Therepostioning of thevictim’ sbody, by individua swho were not associated with the State, had



no impact whatsoever on Sullinger’scase. Furthermore, Sullinger does not alege any actua prgjudicid
impact. Theknifeat issuewasnot “moved” ingteed, it was brought to the attention of law enforcement well
after the investigation of the scene had been completed.? Sullinger’ s further assertion that “the police had
not actudly retrieved the knife until after the initid investigationand canvassing of the scene had long been
over, [and] Sullinger could have presented this at the trid inorder to create areasonable doubt to the jury”
bordersonthe disngenuous. All the officerswho were cdled to testify steadfastly maintained that they did
not find the knife during their investigation at the scene, because the knife was not onthe scene at the time.
Photographs taken at the time of the incident corroborated thistestimony. Moreimportantly, Sullinger did
present this evidence to the jury: law enforcement witnesses were questioned extengvely during cross-
examinaion about whether they had found a knife during their investigation, and why they had only
retrieved the disputed knife after that investigation. In short, this evidence was presented to the jury to
consder in returning its verdict.

7116. Sullinger cites Little v. State, 736 So. 2d 486, 489 (Miss. Ct. App. 1999) as support. That case
doesnot hdp Sullinger because Little deds with the State’ s withholding of known exculpatory evidence,
afact which does not exist in the current case. In the present case, even Sullinger does not assert that the
State withheld exculpatory evidence.

17. Rule9.04 of the Uniform Rules of Circuit and County Court, governing discovery, dictates what
evidence the State must discloseduring discovery. Asaready discussed above, wefind that the State did
not withhold any evidencefrom Sullinger. Therefore, Rule 9.04 provides no ground for any possible error.

(4) Ineffective Assistance of Counsel

2The officers who testified maintained that there was no knife present a the scene when they
investigated. Ingtead, the knife was found in plain view on the porch about aweek later, after Sullinger’s
girlfriend called police to tell them the knife was there.
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118. In his fourth dlegation of error, Sullinger clams that he was denied his condtitutiond right to
effective assstance of counsel. To prevall on adam of ineffective assistance of counsd, a defendant must
meet the two-pronged test set out in Strickland v. Washington, 466 U.S. 668 (1984), and adopted by
the Missssippi Supreme Court in Stringer v. State, 454 So. 2d 468, 476 (Miss. 1984). According to
that test, a defendant must show (1) that his attorney’s performance was defective, and (2) that that
deficiency prgudiced hisright to afar trid. 1d. a 477. When determining whether there was error, we
look at the totdlity of the circumstances surrounding an attorney’ s performance. Hiter v. State, 660 So.
2d 961, 965 (Miss. 1995). One asserting ineffective assstance of counse has a sgnificant hurdle to
overcome before prevaling and the “anadyss begins with the strong but rebuttable presumption that
counsdl’s conduct fdl within the wide range of reasonable professond assstance. Appellate review of
counsd’ s performanceis ‘highly deferentid.”” 1d. (citations omitted).
(a) Failureto Present Evidence

119.  Sullinger dleges that his counsdl was ineffective for falling to present evidence that the knife and
victim’'s body had been moved. He also finds fault with his counse’ s fallure to present evidence of the
police falure to conduct an adequate search of the crime scene. However, as dready discussed, this
evidence was presented to the jury by Sullinger’s counsd.  Testimony at trid clearly indicated that the
victim’'s body had been moved and that any knife which may have beenat the crime scene was not found
until later. During his cross-examination, Sullinger’s counsal strongly questioned law enforcement as to
how thorough thar search and investigation of the scene was. Sullinger’ sargument does not overcomethe
presumption that his counsdl’ s performance was competent.

(b) Character Witnesses



120. We note that decisions of trid strategy, suchaswhether to cdl a certain witness, “cannot giverise
to an indffective assistance of counsel dam.” Anderson v. State, 904 So. 2d 973, 980 (127) (Miss.
2004) (quoting Carr v. State, 873 So. 2d 991, 1003 (127) (Miss. 2004)). In Nicholsv. State, 868 So.
2d 355, 362 (127) (Miss. Ct. App. 2003), we stated that a defendant was not entitled to rdlief for
counsdl’s fallure to cdl character witnesses where the defendant did not “demonstrate that character
witnesses would have asssted hiscase at trid.” Likewise, in the current case, Sullinger hasfalled utterly
to demongtrate that these witnesses would have changed the outcome in his case. He has presented no
evidence, or even argument, indicating how thisfalure to call character witnesses prejudiced his defense.
Therefore, evenif wewereto find that Sullinger’ s counsd was defective in this regard, Sullinger till could
not prevail, because we are unable to find that Sullinger has demonstrated any prejudice that arose from
this dleged deficiency.
(c) Failureto Investigate the Scene

721.  Sullinger next dlegesthat his counsel wasineffective for faling to investigate the crime scene before
trid and for falingto make amotionto alow the jury to view the crime scene. We find that this argument
fals to satisfy the two-pronged test required by Strickland. Firgt, we note that Sullinger has failed to
demonstrate how the jury’s view of the crime scene would have added something to his defense. In the
absence of any suggestion in this regard, we strongly suspect that counsels decision, not to ask that the
jury be alowed to view the scene, fdl within the ambit of reasonable trid Strategy, and is therefore not
aufficient to support a clam of ineffective assstance. We aso notethat the questions raised by counsdl a
trid, and the evidence referenced during argument, indicate that Sullinger’ s counsd was familiar with the
crime scene, either through independent investigetionor review of the extengive photographs taken by law

enforcement. After reviewing the available photos, we find that the decision to not ask for the jury to be



brought to the crime scene was reasonable. The photographs of the crime scene were extensive, and
clearly showed the state of the scene @ the time of the incident. Sullinger has failed to prove that his
counsd was deficient in this regard, or that any preudice resulted to him.

(d) Failure of Counsel to Use Tape
722.  Next, Sullinger contends that his counsdl was indffective for failing to “introduce the tape which
[Sullinger] presented to counsel beforetrid, demongtrating thet the victim's family had planned to present
perjured and fase evidence. . ..” The State argues that thereis no error on this point because “any use
of that tapewasdearly part of [counsdls] trid strategy.” We agree, and additiondly note that this aleged
tape was not made a part of the record and is not avalable for our review on apped. Without further
information on what this tape would have shown, and how its non-production prgudiced Sullinger’s
defense, we find that Sullinger has not met the Strickland test.

(e) Failure to Introduce Evidence about the Victim
123.  Sullinger argues that his counsel were ineffective for failing “to introduce the record of the vicim
showing that the victim was an dcoholic and prone for [dc] violence. . . .” Wefind that thisdecisonfdls
squardy within the ambit of trid strategy. Additiondly, it was brought out through trid testimony that the
vidim, as well as other key State witnesses, were acoholics or near-acoholics. The decision of trial
counsel to not discussany violent incidents of the victim may very well have been predicated upon the fact
that any violent propengties of Sullinger could then be brought out by the State. In short, thiswas atrid
drategy decison, and Sullinger has failed to show that his counsd was deficient in this regard, or thet his
defense was prejudiced.

(f) Failure to Present Evidence about Victim's Intoxication



924.  Hndly, Sullinger arguesthat his counsel wasineffective for faling “to present the viable defense that
the vidim voluntarily intoxicated himsdlf to the point that he was unable to control hisactions. .. .” Sullinger
badcdly appearsto argue that his counsdl should have presented more evidence regarding Sullinger’ ssdf-
defensedam. Our review of the record indicatesthat evidence asto the victim'’ sintoxicated or hung-over
statewaspresented, and that evidence regarding any dleged knife and threstening actions by the victimwas
produced. It isunclear to usfrom Sullinger’ argument what more he would have had his counsd do in this
regard. Therefore, wefind that Sullinger has proved neither that his counsel was deficient, nor that hewas
prejudiced by any deficiency.

125. Asareault, wefind that thead givenby Sullinger’ strid counsdl was effective and presentsno basis
for reversal on gpped. Sullinger’ s fourth dlegation of error is rgected.

(5) Appeal Counsel

126. Inhisfifth dlegation of error, Sullinger dleges that he is entitled to relief because he “was denied
his Sixth Amendment right to counsdl when [the] trid court dismissed Appdlant’s attorney and falled to
appoint new counsd. . ..” Heargues tha he never made an offica waver of appellate counsdl on the
record. The State argues that Sullinger is not entitled to relief on this point because he was gppointed
appeal counsd. Therecord reflectsthat the court bel ow appointed Sullinger apped counsd, whom helater
fired. The record dso reflects that Sullinger filed a motion asking that the brief filed by the terminated
appellate counsdl be stricken. That motion was granted by this Court. 127.  We agree with the State
that Sullinger is not entitled to any relief. Regardless of whether Sullinger made an official waiver of
appd late counsd onthe record, he dearly asked that his gppellate counsel be withdrawn, knowing that the

result of that decison was that he would have to hire counsal himsdf or proceed pro se. Quite Smply,
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Sullinger cannot request, on the one hand, that his gppointed appellate counsel be terminated and dam,

onthe other hand, that he was denied his Sxth Amendment right to counsd. Wefind no error on thispoint.
(6) Cumulative Error

928. Inhisfind alegation of error, Sullinger contends that the cumulative errorsin histrid resulted in a

denid of hiscondtitutiond right to afair trid. The Missssippi Supreme Court has darified gppellatereview

of cumulaive error to specify that errors, which are not reversible in and of themsalves, may il require

reversal under cumulative error “because of the resulting cumulative prgudicid effect.” Byromv. State,

863 So. 2d 836, 847 (113) (Miss. 2003).

929. Since we have found no error in any of Sullinger’s other assertions, there can be no cumulative

error or cumulative prgudicid effect. Further, “[a]s there was no reversble error in any part, sothereis

no reversible error to thewhole.” McFeev. State, 511 So. 2d 130, 136 (Miss. 1987).

Therefore, Sullinger’ s find alegation of error is rgected.

130. THE JUDGMENT OF THE CIRCUIT COURT OF DESOTO COUNTY OF

CONVICTION OF MANSLAUGHTER AND SENTENCE OF TWENTY YEARS IN THE

CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, WITH THIS

SENTENCE RUNNING CONCURRENTLY WITH THE SENTENCE BEING SERVED IN

CAUSE NO. CR 2000-59-R(D), IS AFFIRMED. ALL COSTS OF THIS APPEAL ARE

ASSESSED TO DESOTO COUNTY.

KING,C.J.,,LEEANDMYERS, P.JJ.,CHANDLER, GRIFFIS, BARNESAND ISHEE,
JJ., CONCUR.
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