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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Kevin M. Chisoim was tried and convicted in absentiain the Hinds County Justice Court on a
charge of DUI, firdg offense, and assessed fines of $500.00 plus cogts for atota of $828.50. Thejudtice
court did not impose any jal teem. Aggrieved by the actions of the judtice court, Chisolm filed an
goplication for atemporary restraining order and awrit of mandamuswith the Hinds County Circuit Court
to prohibit theimpaosition of the sentence and to order anew trid injusticecourt. Chisolm’ spogitionisthat
there was not an adequate remedy a law to get him back to judice court except through a writ of
mandamus because hewas denied hisday in justice court. Hefurther arguesthat he should not berequired

to goped and incur expense or cods unless heisfound guilty a atrid on the merits. Chisolm aso urges



that mandamusisjudtified because of dday snceit would be dmog ayear before he could get atrid on
gpped to the Hinds County Court. The dircuit court granted the writ of mandamus.
2. HindsCounty Justice Court Judge Clyde Chapman, gopedsand rasesthefallowingissues. Frg,
Chapman urges thet the dircuit court erred in issuing awrit of mandamus because the proper remedy is
gpped to the county court asprovided for by Rule 12.02 of the Uniform Rulesof Circuit and County Court
Practice and Miss. Code Ann. § 99-35-1 (2002). Chgpman’s second contention isthet it was error to
issue awrit of mandamus when there was an adequite remedly a law. Third, Chapman contendsthet the
dreuit court erred in disqudifying the Hinds County Attorney from defending the justice court procesdings
and from opposing the gpplication for the writ of mandamus. Fourth, Chapman datesthet it waserror for
the drcuit court to goply M.RA.P. 21 in the proceedings. Lagt, Chagpman argues that trid judges are
accorded greet discretion in contral of their dockets.

FACTS
183.  Kevin M. Chisolm was arrested on Novemnber 20, 1999, on afirg offense DUI charge &fter his
blood acohol content registered .12 on anintoxilyzer machine. He posted $1,000 bond and wasrel eased.
OnDecember 15, 1999, Chisolm appeared and entered anot guilty pleainjusicecourt. Thetrid wassat
for March 7, 2000, a 2:30 p.m. before Hinds County Justice Court Judge Clyde Chgpmean.
4. TheHinds County Judtice Court Stsasacrimind court the first week of every month. The court
conggsof fivedivigonswith five judges, each assgned adifferent day of thewesk. Casesarerandomly
assigned to each divison and are non trandferable exoept in cases of judicid recusa. For eechdivisonor
judge, once s, acaseretainsthe sametime dot for each Successive setting except by the expressrequest
of theparties. Attorneyswho maintain an active practice beforethe court areaware of the court’ scdendar

and schedluling practioes.



B. Saeof Missssppi v. Kevin Chisoim wasfirg set for trid on March 7, 2000 at 2:30 p.m. before
Judge Chapmen. Through amoation filed on March 1, 2000, Chisolm’ sattorney requested a continuance
because of “prior scheduled court sattingsin the Municipa Court of the City of Pearl.” That continuance
was granted. The case was reset for Judge Chgpman’s next scheduled trid date, April 4, 2000.

6.  Agan, the case was not heard, and the trid was again rescheduled for July 11, 2000. On May
27, 2000, Chisoilmfiled another mation for acontinuance, again dting aprior setting intheMunicipd Court
of the City of Pearl. Astheresult of thismotion, the case was resst for trid on September 12, 2000.
7.  Thefactsbecome confusng here as Chisoim dlegesthat anatice wasrecaived by Chisolm and his
atorney that st the case for September 5, 2000. Chisolm and his counsd dlege thet they were prepared
to goto court on Sgptember 5, 2000. Further, itisalleged by Chisolm and counsd thet thenext noticewas
posmarked August 23 and st thetrid date for Sgptember 12, 2000. Chisolm and hisatorney urgethet
they were not solely to blame for the continuances.  Chisolm and his atorney dlege that they were
prepared to go forward on September 5 and that date was changed by the court. Chisolm dates that
during the time his atorney thought Chisolm’s court dete was September 5, his attorney set a date for
another of hisdientsin Hinds County Court on Sgptember 12. Hind County Judge Del_aughter’ s office
cdled the judtice court, and a continuance was granted to Chisolm again.

8.  Onceagan,amationfor continuancewasfiled on August 28, 2000. At that time, an objectionwas
interposed by the Hinds County Attorney’ s office. However, the casewas continued. Chisolm’ sattorney
received a“Natice of Trid” dated September 14, 2000, that he dams was postmarked September 19,
2000 (and which he oddly gatesin hisbrief was received on September 14).

9.  OnSeptember 15, 2000, Chisolm'’ sattorney sent an assidant to thejudtice court to try to st anew

dae. At that time, Chisolm damsthe asastant was advised that the case had been reset for October 3,



2000. Chisoim dlegesin his brief thet the assgant told Ms. Bobby Welborn, an employee of thejudtice
court, that Chisolm's atorney would not be available. Welborn advised Chisolm'sattorney tofileanother
moation for continuance

110.  On September 21, Chisoim's counsd filed yet another continuance dueto caseshe daimed were
pending in Hinds County Court and inthe Municipa Court of the City of Ridgdand. Chepmen dlegesthat
acheck of Ridgdand court records reveded that the pending cases againg those defendants, Smith and
Sms, werebased on DUI chargesfrom July 2000, long after Chisolm’sDUI chargein November of 1999.
Chisolm’s counsd dlegesthat thetrid dates had been et in July and August of 2000, one month before
receipt of natice from the Hinds County Jugtice Court of the October 3, 2000, date. Chisolm points out
that the October 3 date had been set by the judtice court on September 14, 2000.

111.  On September 22, Judge Chgpman denied the moation for continuance. ChisolnT's attorney
received thisdenid on September 29, 2000. At the bottom of thefirst page of the Motion for Continuance
which hed been filed by Chisolm’s counsd was a handwritten notation which read denied dong with
Chgpman’ssgnature.

112. Thetrid washed October 3, 2000, a 2:30 p.m.. Chisolmand counsd did not appear nor did they
gpped the denid of the mation for acontinuance. The casewastried, and upon proof, Chisolm wasfound
quilty. Thegatutory pendty of a$500 fine plus court costiswasimposed. Chisolm was ordered to attend
Missssppi Alocohol Safety Education Program. Judge Cheapman issued a bench warrant for Chisolm's
arrest to show cause why he should not be held in contempt for his falure to answer the summons, a
procedure which Judge Chapmean datesisthe usua and cusomary procedure when adefendant does not
appear for trid.  Judge Chapmen dates thet, condstent with this Court’ s prior opinions and condtitutiond

dictates, the judge did not impose thejail term provided for under the Satute



113. Chisolm gatestha his counsd was aware he could not bein two places a once and attended his
prior scheduled gppearances. Later that day Chisolm datesthat, his atorney was told by someone who
hed been presant at the proceedings that Chisolm had been found guilty and awarrant issued for hisarrest.
Chisoim's atorney immediatdly filed an gpplication for atemporary restraining order in the Hinds County
Circuit Court requesting thet the arrest warrant be st asde. He dso filed apetition for awrit of mandamus
in the drcuit court requedting thet his dient’ s condtitutiond rights be protected.

14.  Thejudice court judgment wasstayed for 10 days Chgpman contendsthat Chisoimwasgiven his
gpped period &fter the judgment wasissued.

115.  Inthe pleadings addressed to the dircuit court, Chisolm argued thet his condiitutiond rights were
denied sncehedid not have an dtorney present at the October 3trid. Hedso argued thet thejustice court
judge erred in denying hismation for acontinuance. Chisolm dated that a continuance should be granted
when an atorney has other cases pending a the same time in different courts. Chisolm argued that upon
adear abuse of judicd discretion, ajudge s actions concerning docket settings are subject to control by
mandamus

116.  TheHinds County Circuit Court, FHrst Didtrict, found that Chisolm was denied his condiitutiond
rights under Artide 3, Section 26 of the Missssppi Congtitution and the Sixth Amendment of the United
States Condtitution. The drcuit court dso found that Judge Chapmean abusad his discretion in failing to
followgpplicablelaw inderying Chisolm’ sMation for Continuancesince Chisolm'’ sattorney hed previoudy
scheduled trids st for the same date. Further, the dircuit court found thet where thereisadear abuse of
discretion, the actions of a judge concerning docket settings are subject to control by mandamus. The
areuit court also found that Judge Chagpmean abused his discretion when he found Chisoim guilty in his

absence without his atorney presart.



117. SorieS Taawdly, atorney for Judge Clyde Chgoman, filed aMation for aNew Trid or to Stay
Judgment or Order with the Hinds County Circuit Court. Inthismoation, Judge Chgpman argued thet the
cases sad to have been in conflict with the October 3, 2000, trid dete were not tried on that day in
Ridgdand and were dso subject to numerous continuances by Chisolm in the Pearl court. Chgpmandso
argued in his mation that Chisolm's counsd was briefly present in the Hinds County Circuit Court on
October 3, 2000, a 9:00 am. and that both of those cases were dismissed.

118.  Judge Chapman argued that municipa courts and justice courts are not courts of records and
goped's are de novo to county courts. Chgpmean argues that Chisolm hed this right but opted not to
execeit. Chagpoman datesthat it was error for the Hinds County Circuit Court toissue aninjunction and
writ of mandamus.

119. Chgoman urges that the Uniform Rules of Circuit and County Court Rules Rule 12.02, is
goplicable and controlling. He gtated thet this rule provides the method for goped from justice court.
Chgpmanfurther argued that he denied the continuance because he found apattern of ddlay and avoidance
in the requests by Chisolm’s counsd.

120. Alsofoundinhismationtothedrcuit court, isChgoman’ sindstencethat awrit of mandamusisnot
the proper remedy as a subdtitute for goped. Chapman urged thet Chisolm will not suffer any injury in
apped asprovided by lav. Hedsoargued that it isironic thet Chisolm complains about aspeedy remedy
when he spent the greeter part of ayear postponing histrid by asking for continuances

121.  Chapmanfurther argued that heisaccorded greet discretion in the control of hisdocket. Heurged
thet when ajudge bdievesan atorney isorchestrating court calendarsto avoid atrid onthe merits adeniad
of acontinuance is nat anabuse of discretion. Chapman encouraged the dircuit court to acknowledgethat

atrid judge has control of his docket.



f22. Thedrcuit court denied Chapman's mation, and this gpped ensued. We need only addresstwo
of theissuesraised.

DISCUSSION

l. WHETHER JUDGE CHAPMAN ABUSED HISDISCRETION IN
DENYING A CONTINUANCE AND PROCEEDING TO TRIAL ON
CHISOLM’SCASE IN HISABSENCE.

123. InJacksonv. State, 254 So. 2d 876, 878 (Miss. 1971), thisCourt noted thet atrid judge has
broad discretion in granting and refusing continuances and Sated:

As the trid court has broad discretion as to whether or not a continuance should be

granted inthetrid of acaseand, unlessthis Court can say from factsshowninthetrid thet

thetrid court abusad its discretion, or that injustice has been done, the Supreme Court of

Missssppi will not disurb the holding of the trid court denying such amoation.

Seealso Boydstun v. Perry, 249 So. 2d 661 (Miss. 1971); Barnesv. State, 249 So. 2d 383 (Miss.
1971); Cummingsyv. State, 219 So. 2d 673 (Miss. 1969); Bennett v. State, 197 So. 2d 886 (Miss.
1967).

124. Further, Miss. Code Ann. 8 99-17-9 (Rev. 2000) Satesthat:

Incrimina cases, the presence of the prisoner may bewaived, and thetrid progress, a the

discretion of the court, in hisabsence, if he be in cugtody and consanting thereto. If the

defendant, in caseslessthan feony, be on recognizance or bail or have been arrested and
escaped, or have been natified by the proper officer of the pendency of the indictment

agang him, and resgted or fled, or refused to be taken, or be in any way in default for

nonappearance, thetrid may progressat the discretion of the court, and judgment find and

sentence be avarded as though such defendant were persondly present in court.
Id. Thisgaute dearly provides an exception for misdemeanors such as Chisolm's DU,
fird offense Thisdlowsatrid judge to proceed with trid.
25. Chisdmdealy had natice of the pending trid againg him.  He and his atorney were avare that

the continuance had been denied. Judge Chapman, in his discretion, proceeded with thetrid in Chisolm's



absence, and upon proaf, found him guilty and gave him the Satutory fine plus cogs. Chisolm was not
givenjal time Asareault, wefind that he was not denied his conditutiond rights.
26. We dso find that the dircuit court ered in ordering Judge Chgpman to set asde Chisolm's
conviction. This Court has ruled thet adenid of continuance by atrid judge will only be st esdeif it is
shown from the facts of the trid thet an injustice has occurred.  In this case, no injustice has occurred.
Judge Chapmean did not abuse his discretion in denying such acontinuance nor did he e in proceeding to
trid on amisdemeanor charge in the absence of the defendant.

Il. WHETHER THE CIRCUIT COURT ERRED IN ISSUING A WRIT

OF MANDAMUS TO THE JUSTICE COURT ON BEHALF OF
CHISOLM.

127. Miss Code Ann. 8§ 11-41-1 (Rev. 2002) gives the remedy of mandamus and provides

Onthe complaint of ... any private person who isinterested, the judgment shdl beissued

by the drcuit court, commanding any inferior tribund ... to do or not to do an act the

peformance or omisson of which the law speddly enjoins as a duty resulting from an

office ... where thereis not a plain, adequate, and gpeedy remedly in the ordinary course

of law....
Id.
128. Inre Corr Williams Tobacco Co., 691 So. 2d 424 (Miss.1997), involved a request by
defendantsunder M.RA.P. 21, that this Court grant interlocutory rdlief by reverang certain interlocutory
decigons of the chancery court. I d. This Court dismissad the petition as having no suffident legd reason
for intervention. 1d. a 425. The Court found that the argument thet there was no adequiate remedy on
gpped waswithout merit. |d. a427. Theargument thet intervention would smplify, shorten or diminete
proceadings in the chancery court was dso reected. 1d. This Court found thet judidd effidency and
economy would best be achieved by an orderly processon of the matter through the chancery court and
the gopellate process. 1d. The Court ruled that the petitioners had an adequate remedy through thetrid

8



court. 1d. (quoting Bd. of Supervisorsv. Miss. State Highway Comm'’ n, 207 Miss. 839, 847,
42 So. 2d 802, 805 (1949), which held for the dear halding thet the “writ of mandamusisadiscretionary
writ and eveninacasewherean absolutelegd right isshown, thewrit will bewithhdd whenever the pulbdlic
interest would be adversdy affected.”)
129. Statev. Maples, 402 So. 2d 350, 352 (Miss. 1981), hddthat a“writ of prohibition may issue
asanadtothe gopdlae processby superior courtstoinferior courtsto prevent action by aninferior court
or judgewnhich cannat beremedied on gpped.” | d. InMapl es, thisCourt held that adrcuit court judge' s
refusd to recusehimsdf inacriming caseupon moation of the Sate presented aunique Stuation wherethe
Sate would be without an adequiate remedy on gpped. | d. (If the circuit judge had rendered a directed
verdict for the defendants, they could not betried again). This Court spedificaly held thet “if thetrid judge
has erroneoudy refused to vacate the bench and there is a verdict of acquitta or a directed verdict, the
defendant in the crimind case cannat be tried again because of the double jeopardy provisons of the
Condiitution of the United States and the State of Missssppi.” 1d. a 353, Thiswesthefirg timethis
Court ever issued such awrit. This Court Sated thet:
The rule announced in this case will nat goply to plantiffs of defendantsin dvil cases or
defendantsin crimind cases, wherethejudgeis requested to recuse himsdlf, because such
parties may have the ruling of thetrid judge reviewed on goped.
I d. ThisCourt noted thet it has origind jurisdiction to entertain awrit of mandamusto compd atrid judge
to act in amatter pending beforehim. 1d. at 352.
130. InreMoffett, 556 So.2d 723 (Miss. 1990), granted awrit of mandamuswhereajudgerefused
to recuse himsdf because of dosekinship with an atorney for the defendant. Citing Canon 3(C)(1)(d) of

the Code of Judicid Conduct and Miss Congt. art. 6, § 165 this Court found the judgein violation of the



provison requiring recusd aosent the consent of the parties. 556 So. 2d a 724.  This Court granted the
writ because of the gppearance of impropriety by thejudge. 1d. Thewrit wasthe proper remedy because
of the “didagteful” nature of the case to an gppdlae court. 1d. & 726. The case wasremanded in the
interest of judtice. 1d.

131. InBoydstunv. Perry, 249 So. 2d 661 (Miss. 1971), the petitioner gppedled from arefusd of
adreuit judgetoissueawrit of mandamusdirecting adrcuit judgein ancther didrict to try two dvil cases
Id. ThisCourt hed that the drcuit judge had correctly ruled that he had no jurisdiction to issue the writ.
I'd. ThisCourt then hed that “origind jurisdiction of the proceadings must necessaxily rest with thisCourt,
dthough factua questions might be heard by a specidly desgnated trid judge gppointed by this court to
hear thefacts” Boydstun further satesthet only inacase of thedearest abuseof judicid discretionwould
adrcuit court judge' s actions with respect to the docket settings in his court be subjected to control by
mandamus | d. at 664.

132.  ThisCourt hasdso hdd that agtatute requiring trid judgesto render opinionsand issuejudgments
iInmatterstaken under advisement sothet litigation can befinaly terminated impinges upon the Condgtitution.
Glennv. Herring, 415 So. 2d 695 (Miss 1982). A Supreme Court Rule was adopted authorizing any
party in acaseto goply for awrit of mandamusto issue to inferior court to require the court to render a
decison on matters taken under advisement. 1d. InGlenn, thisCourt dated thet Articdle 6, § 146 of the
Missssppi Condtitution confers upon this Court gppdlatejurisdiction. | d. & 698. Appelate juridiction,
of necessity, indudesissuance of suchincidental procedurd orders or writs necessary to engblethis Court
to fully exerdse its gppdlae juristiction. 1d. a 698. The Court has juridiction to issue writs of

mandamus and writs of prohibition to inferior courtsasan adtothe gppdlateprocess. 1d. & 698 (ating

10



State v. Maples, 402 So.2d 350 (Miss. 1981); Woods v. Lee, 390 So. 2d 1010 (Miss. 1980);
Boydstun v. Perry, 249 So.2d 662 (Miss. 1971)). The writ of mandamusis an ad to the gppdlae
process, because it directsan inferior tribund to take some action v itsjudicid decison can bereviewed
onapped. 1d. a 698.

133.  Woodsv. Lee, 390 So. 2d 1010 (Miss. 1980), hdd that the remedy availableto alitigant when
atrid judgefaled to act on amation for anew trid, or would not decide a case taken under advisement
was to petition this Court for awrit of mandamus. 1d. Both Woods and Glenn recognize the narrow
function of mandamus, to compd the judge of an inferior court to perform anon-discretionary act hewas
required by law to perform.

34. Evenin cases where there has been no quedtion of the authority of a court to issue the writ in
proper cases, the Court have consstently held that mandamus would not lieto compd aninferior tribund
to act in acatan way in referenceto adiscretionary matter. |1, Cent. R.R. v. Moore, 215 So. 2d 419
(Miss. 1968); Powell v. State Tax Comm'n, 233 Miss. 185, 101 So. 2d 350 (1958); City of
Clarksdalev. Harris, 188 Miss. 806, 196 So. 647 (1940); Thomasv. Price, 171 Miss. 450, 158
So. 206 (1934); Bd. of Supervisors of Rankin County v. Lee, 147 Miss. 99, 113 So. 194 (1927).
135. Cowanv. Gulf City Fisheries, Inc., 344 So. 2d 724 (Miss 1977), hdd that thecircuit court
erredingrantingawrit of mandamus. The Court Sated thet thewrit is“an extraordinary writ, availableonly
wherethereis not aplain, adequate and gpeedy legd or adminidrativeremedy.” 1d. at 725.

136.  The proper function of mandamusisto supply aremedy for inaction on the part of an officid or
commisson to whom it isdirected and it is not asubstitute for nor intended to servethe purposes of other

modes of review. Hinds County Demacratic Executive Comm. v. Muirhead, 259 So. 2d 692,

11



694-95 (Miss. 1972). It can direct an offidd or commisson to paformitsoffidd duty or to paform a
minigerid act, but it cannot project itsdf into the discretionary function of the offidd or the commission.
Id. a 695. It candirect action to be taken, but it cannot direct the outcome of the mandated function.
Id. InCity of Jackson v. McPherson, 158 Miss. 152, 155, 130 So. 287, 288 (1930), this Court
commeanded that:
It is not within the purposes of awrit of mandamusto direct an inferior tribund to decide
anissue of fact in a paticular way, when the law has invested thet tribund with origind
jurigdiction to decide the questionfor itsdlf. If thiswere not the rule, the determination of
issues of fact, dthough committed to many different offices and board in thefird indance,
would be only advisory to the courts, and local government of dl gradeswould or could
be absorbed by, and trandferred to the courts—a proposition contrary to the frame and
gructure of dvil government in this country, and impalitic and impracticable to the last
degree. In such cases, where as to the facts there exigs any admissble doubt, or in
respect to which reasonable men might conscientioudy differ, the courts have, with a
practicad unanimity, dedined to interfere with mandamus,
Id.
137.  Here thedrauit court erred inissuing thewrit of mandamus. Judge Chgpman’ sdecisonsto deny
any further continuance and to proceed to trid in Chisolm's absence were discretionary.  The writ of
mendamus wastheimproper procedurd tool to remedy Chisolm’ sgrievances. Hinds County hasacounty
court system and gppeds from ajudtice court are to the county court and thetrid isde novo. SeeMiss
Code Ann. § 99-35-1; URCCC 12.02. Chisolm and his atorney improperly attempted to drcumvent
the ordely sysem of gppdlate review by asking the drcuit court to issue an injunction or a writ of
mandamusto give imanew trid injugicecourt. Thewrit of mandamusisan extraordinary remedy which
IS not a ubgtitute for gpped. Chisolm will suffer no injury in a proper goped as provided for by law.
Under thelaw, casesbeforejudtice court and municipd judgesare gppedableand aretried denovo before

acounty judge. Thelaw provides an adequate remedy for Chisolm. The grant of the writ of mandamus

12



wasin eror. Thereis no reason that any erroneous actions by the judtice court cannat be remedied on

appesl.

CONCLUSON

1138.  The process by which Chisolm has sought to remedy his grievances, through awrit of mandamus,
is not the proper remedy. The judice court judge is given wide discretion in granting or denying
continuances. Chisolm was not improperly tried in absentia, asthe Satute contains an exception for atrid
in the absence of a defendant who has been charged with amisdemeanor offense and is properly natified
of the stting and choases not to gppear. Thedirauit court erred in granting thetemporary restraining order
and the writ of mandamus  This Court will not dlow a defendant, such as Chisoim, to drcumvernt the
gopdlate process and seek such an extraordinary remedy when there is an adequate remedy e law.
Therefore, wereversethedircuit court'stemporary restraining order and writ of mandamus, and we render
judgment denying Kevin M. Chisolm'sgpplication for atemporary restraining order and writ of mandamus,
and dismissing this dvil action.

139. REVERSED AND RENDERED.

PITTMAN, CJ.,, WALLER, COBB, DIAZ, EASLEY, CARLSON AND GRAVES,
JJ., CONCUR. McRAE, P.J.,DISSENTSWITHOUT SEPARATE WRITTEN OPINION.
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