IN THE COURT OF APPEALS
OF THE
STATE OF MISSISSIPPI

NO. 2002-WC-00026-COA

JANICE KIRK APPELLANT
V.

K-MART CORPORATION, SELF INSURED APPELLEE
DATE OF TRIAL COURT JUDGMENT: 12/18/2001

TRIAL JUDGE: HON. JANNIE M. LEWIS

COURT FROM WHICH APPEALED: YAZOO COUNTY CIRCUIT COURT
ATTORNEY FOR APPELLANT: JOHN HUNTER STEVENS

ATTORNEY FOR APPELLEE: H. BYRON CARTER I

NATURE OF THE CASE: CIVIL - WORKERS COMPENSATION
TRIAL COURT DISPOSITION: AFFIRMED THE WORKERS

COMPENSATION COMMISSION'S
DENIAL OF BENEFITSFOR MENTAL
INJURY

DISPOSITION: AFFIRMED - 02/25/2003

MOTION FOR REHEARING FILED:

CERTIORARI FILED:

MANDATE ISSUED:

BEFORE KING, P.J., BRIDGES AND IRVING, JJ.
BRIDGES, J., FOR THE COURT:

q1. Janice Kirk, the Appellant, comes before this Court gppeding ajudgment of the Circuit Court of
Y azoo County, affirming adenia of permanent total disability benefits and medical trestment for her mental

injury. Finding no error, we affirm.



FACTS
12. JaniceKirk wasfirst employed by K-Mart Corporation on April 29, 1976, asacashier. Shewas
adedicated employee and during her employment with K-Mart she was promoted to |lead office manager.
Beginningin 1991, she helped open aK-Mart storein Vicksburg and commuted from her homein'Y azoo
City for eight weeks. Thisassgnment resulted inincreased responsibilitiesand working hours. She missed
her fortieth birthday party because she did not get home until late. It was at this time she started
experiencing headaches and thereafter sought medica treatment.
113. In 1994, Kirk oversaw the closing of the old K-Mart store in Y azoo City and the smultaneous
opening of the new gtore in Yazoo City. Thiswas an experience she caled stressful.  She worked long
hours, somewhere between fifty to ninety hours per week during the trangtion, and took on the duties of
apersonne manager who had taken medicd leave. Kirk said she was overwhemed by the amount of
respongbilities.
14. In 1995, Kirk's car broke down on a deserted road. She was frightened and ran down the road
aying and yelling. She fet something pop in her head, which caused her headaches to intensfy. She
reported that her headaches have not stopped since thistime.
5. In June 1996, Kirk fell from aladder a work and hit her head and hip. Since then her headaches
have grown noticeably worse. Kirk was diagnosed withamentd illnessidentified asamagor depresson.
She has not worked since.
T6. Other gressful eventsin Kirk'srecord include: (1) severd brain surgeriesdueto her being run over
by a tractor at the age of four; (2) attempted suicide as a teenager; (3) threatened suicide in 1996

prompting her admittance to Charter Hospitd; (4) deaths in the family of two brothers and asister during



her employment at K-Mart; (5) an alling mother and father-in-law; and (6) domestic violence by her firgt
husband.

PROCEDURAL HISTORY
17. JaniceKirk filed apetition to controvert with the Mississippi Workers Compensation Commission
onJdune 11, 1998. Pursuant to Satute, ahearing on the meritswas held before the adminigtrative law judge
on June 26, 2000.
18. At trid, the adminigrative law judge heard testimony from Kirk; her husband, Douglas Kirk; and
Kirk's co-worker, MarciaHenry. In addition to the above facts, Kirk testified that she liked working at
K-Mart and she would return if she could. She dso said, because of al the medication she was taking,
she could not remember everything she told the doctors. Mr. Kirk's testimony corroborated that of his
wife's.
19. Marcia Henry stated that she worked with Kirk while opening the new storein Y azoo City. She
told the court they bothworked long hours, sometimes ninety aweek, but that after the new store opened,
Kirk returned to working fifty to sxty hours per week. It was after this period that Henry first noticed
Kirk's headaches. She dso said that Kirk was a dedicated employee and that there were occasionswhen
Kirk came to her in tears complaining about her headaches.
110. Medicd recordsfromal of Kirk'sdoctorswereintroduced into evidence. Dr. Faiza Jones, Kirk's
treating physician at Warren-Y azoo Menta Health Services, and her therapist, Mrs. Angela Street, both
were of the opinion that Kirk's mgor depresson was caused or contributed to by her stressful working
environment at K-Mart. Inther view, whichisuncontradicted, stressrelated to her work appeared to have
triggered a pattern of debilitating headaches, which triggered Kirk's mentd illness. Both dso were of the

opinion that the physica injury she suffered in June 1996 "may have aso been a contributing cause in



exacerbating the pattern of headaches." Dr. Jonesand Mrs. Street felt that Kirk wastotaly disabled from
work.
111. K-Mart admitted the physicd injury, but denied Kirk's psychologica condition was work-related
and further asserted the two year statute of limitation precluded Kirk's case from being brought.
712. Inhisorder, dated February 23, 2001, theadminigrativelaw judgefound Kirk'sclamwasnot time
barred and awarded benefits as follows. (1) temporary disability payments for Kirk's physica injury
sugtained when she fdll from the ladder a work, and (2) permanent total disability benefits for Kirk's
psychologica injuriesin the amount of $264.55 each week, beginning October 16, 1996, and continuing
for 450 weeks.
113. OnMarch 15, 2001, K-Mart filed apetition for review of theadministrative law judge'sfinal order
assarting it was not supported by clear and convincing evidence. On August 6, 2001, a Full Commission
hearing was granted based on K-Mart's petition for review. The Commission issued its order on August
20, 2001, affirming the adminigtrative law judge's order as it pertained to Kirk's physicd injury, but
reversed and set asde the part of the order finding Kirk entitled to permanent total disability benefitsand
medicd trestment for her mentd injury.
114.  Kirk appeded the Commission's order to the Yazoo County Circuit Court, which upheld the
decison of the Commission. Kirk then perfected her gpped with this Court. She assertsthe lower court
erred in upholding the Commission's order becauseit is contrary to law, againgt the overwhelming weight
of the evidence, and the wrong burden of proof was applied by the circuit court.

DISCUSSION OF THE ISSUE

. WHETHER THE MISSISSIPPI WORKERS COMPENSATION COMMISSION'S
DECISION WAS SUPPORTED BY SUBSTANTIAL EVIDENCE?



115. Thisapped comesfromtheY azoo County Circuit Court; however, thedecision of the Commission
isthat which isactualy under review for al practica purposes. Walden Lumber Yardv. Miller, 742 So.
2d 785, 788 (7) (Miss. Ct. App. 1999). Our standard of review in worker's compensation casesislong-

gtanding and our scopeislimited. Inreviewing adecision of the Workers Compensation Commission, this
Court gives greet deference to the Commission's determination and will only reverseit for an error of law,

or whenitsdecisonisnot supported by substantia evidence. Cornacchionev. Forrest County General

Hospital, 755 So. 2d 422, 424 (112) (Miss. Ct. App. 1998). Aslong as substantia evidence from the
record exigts which supports the findings of the Commission, then this Court is obligated to affirm that
decison, even though we may have cometo adifferent concluson. Lucas v. Angelica Uniform Group,
733 S0. 2d 285, 287 (18) (Miss. Ct. App. 1998). The Commission isthe finder of fact, and determines
the weight and credibility to be accorded the evidence, and this Court is bound to accept that
determination. City of Laurel v. Blackledge, 755 So. 2d 573, 576 (120) (Miss. Ct. App. 2000);
Cornacchione, 755 So. 2d at 425 (117). Inother words, this Court will reversethe Commission'sorder
only if itisclearly erroneous and contrary to the overwheming weight of the evidence. Mylesv. Rockwell

International, 445 So. 2d 528, 536 (Miss. 1983).

116. WhileKirk assgnsseverd errorstothelower court in her brief, theonly red issuebeforethis Court
is if substantia evidence existed in the record to support the findings of the Workers Compensation
Commisson. We answer in the effirmative.

17. To recover benefits for a mentd injury, Kirk must prove that her disabling mentd injury was
caused, contributed to or aggravated by awork-related physicd injury. If theinjury isunaccompanied by
physicd trauma, the burden of proof heightens. Kirk must prove by clear and convincing evidencethat she

auffers from a disabling menta injury which was ether caused, contributed to or aggravated by some



unusua occurrence or untoward event in order to be compensable. Stated differently, she must show
something more than the ordinary incidents of employment occurred. Miss. Code Ann. 8 71-3-3(b) (Rev.
2000); Bates v. Countrybrook Living Center, 609 So. 2d 1247, 1248- 49 (Miss.1992); Fought v.
Stuart C. Irby Co., 523 So. 2d 314, 317 (Miss. 1988); Myles, 445 So. 2d at 537.

118.  Kirk asserted that her disabling mentd injury was sufficiently aggravated by the physicd injury she
suffered when she fell from a ladder at work. The Commisson disagreed with Kirk's assertion. The
reasoning given concerned the medical evidence produced by Kirk. In the record, both Dr. Jones and
Mrs. Street were of the opinion that this fall "may" have aggravated the pattern of headaches Kirk was
auffering. The Commission, in conddering this particular question, placed particular importance onthe use
of theword "may." It stated the opinion of the doctors "does not sound to us in terms of reasonable and
dependable medica probabilities, but merdly in terms of possihbility.”

119.  This Court agrees with this concluson. It iswell settled that proof of causa connection must rise
above mere posshility. Fought, 523 So. 2d at 317. Especidly, thisis so in cases of this type, which
require expert medica opinion to hep establish causation. V. Dunn, Mississippi Workers Compensation
Commission § 273 (3d ed. 1982). This Court finds, like the Commission and the Circuit Court of Y azoo
County, that amore definite medical opinion is required to subgtantiate Kirk's clam.

920. Kirk further assarts that even if the physicd injury she sustained did not cause her mentd injury,
her menta injury is still work-related and caused by something other than the ordinary incidences of
employment. The adminigtrative law judge found that Kirk's stresses of working extraordinarily long hours
while closing one K-Mart store and opening another in the first part of 1994, coupled with performing the
two jobsof officemanager and personnel manager amounted to something morethan theordinary incidents

of her employment. He went on to say that Kirk had met her burden of proof through Dr. Jonessopinion



that over time Kirk's headaches triggered severe depression.
921. The Commisson overruled the order of the adminidrative law judge Stating that: (1) the evidence
was not convincing of the fact that Kirk consistently worked eighty to ninety hours per week as she
clamed; (2) that dthough Kirk performed additiond dutiesduring the period when K-Mart wasintrangition
fromitsold goreto the new storein Y azoo City, she was not without help; (3) the testimony of Kirk's co-
worker established that the requirements of Kirk'sjob were not unusud, given her managerid role; and (4)
the co-worker further established the conditions of Kirk's employment were not unlike othersinvolved in
the trangtion.
922.  Additiondly, the Commission cited to a recent case decided by this Court, Smith v. City of
Jackson, 792 So. 2d 335 (Miss. Ct. App. 2001). In Smith, an employee at the City of Jackson Police
Department developed a menta injury due to the fact that he was left done for several weeks in the
evidence department when one of his co-workersretired and the other took medica leave. Smith, 792
So. 2d at 336-37 (113). The stress of doing the work alone overwhelmed the employee. 1d. Inthat case,
we noted that people work in stressful Stuations dl thetime. 1d. at 338 (110). Employees experience
many externa pressures, such as degth, illness and retirement, which cause stress in the workplace. 1d.
These events do not elude the everyday worker. 1d. Additiondly this Court held:

It is clear from the record that doing the job done was difficult for Smith. We will even

agree that Smith's mentd injuries semmed from this stressful Situation. But, will we go so

far asto say that his circumstances were extraordinarily unusud? We cannot. As such,

we mugt affirm the decison of the Commission and the lower court as we find thet ther

conclusions were supported by sufficient evidence.
Id. at 339 (115). We agree with the Commisson that, like the employee in Smith, Kirk's working

conditions were not extraordinarily unusud. We beieve Kirk suffers from a mentd illness and that her

Stuation at K-Mart was stressful. However, given our limited scope of review, Kirk's higory of menta



illnes and the externd stresses in her life, we cannot say that her work caused her mentd illness. The
Commisson's finding that no employment related events or incidents involving Kirk can be farly labeed
as extraordinary or unusud given the nature of her position with K-Mart, is a sound one and not against
the overwhelming weight of the evidence.

923.  Accordingly, this Court affirms the decision of the circuit court upholding the Commisson'sorder,
as the evidence demonstrates no clear error.

124. THE JUDGMENT OF THE CIRCUIT COURT OF YAZOO COUNTY UPHOLDING
THE DECISION OF THE WORKERS COMPENSATION COMMISSION ISAFFIRMED.

ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., THOMAS, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR. LEE, J., NOT PARTICIPATING.



