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KING, PJ., FOR THE COURT:

1. Dondd Wade Miller was convicted of arson in the DeSoto County Circuit Court. He was
sentenced to aterm of one year in the custody of the Mississippi Department of Corrections followed by
supervised probation of ten years. Aggrieved by his conviction, Miller has perfected this apped. He

presents for this Court's consderation the following issues, which we quote verbatim:



|. The court erred in failing to sustain the motion for directed verdict made by Defendant at the close of
the State's case-in-chief, and at the conclusion of thetria, and the court erred in failing to give Defendant's
peremptory ingruction at the conclusion of thetrid.
[I. The verdict of thejury is contrary to law and the weight of the evidence.

FACTS
2. Atapproximately 2:49 p.m. on February 29, 2000, the Love Volunteer Fire Department received
areport of afire at 3789 Jaybird Road, Hernando, Mississippi, the resdence of Donadd Wade Miller.
Upon arriva, Sam Witt of the Hernando Fire Department observed smoke coming from the roof on the
right front Sde of the trailer home.
113. DeSoto County Deputy Fire Marshdl Mike Hancock was called to investigate the matter and
arived a approximately 4:00 p.m. with a canine trained to sign for accelerants or flammable liquids.
Shortly thereafter, Miller returned home, and at the request of Officer Hancock consented to a search of
the property. Officer Hancock alowed his trained canine to search the property for accelerants. The
canine sgnaed the presence of an acceerant in the center of the couch. Photographs were entered into
evidence of the couch and the canine's search.
4. At trid, Mike Lynchard, a custodian of records at BellSouth Tedecommunications, testified that a
two minute cdl from Miller's unlisted number a the trailler home was made at 2:38 p.m. on the day of the
incident to a Memphis phone number. Lynchard stated that he did not know to whom the Memphis
number was listed nor who made the call to that number.
5. John Anderson, an acquaintance of Miller, testified that when he drove by Miller's traller, he
"noticed smoke coming from the traller.” He dowed down and noticed fire "through the window of the
traller.” Anderson stopped, called 911 to report the fire a gpproximately 2:49 p.m., and moved Miller's

dog from the yard.



96. Geniene Bowdre, who lived across the street from Miller, testified that on the day of the incident,
she saw avehicle coming out of one of the driveways, either Miller's or the one next to him, but she was
not sure. Then, she saw smoke coming from the traller.

17. Sam Lauderdde, a State Farm Insurance agent, testified that Miller'smother isan employee of his
and that he"got ateephonecall that Donniéshomewasonfire. And afew minuteslater, he (Miller) pulled
into the parking lot and cameinto the office or came up the office steps, and | walked out and said, fw]eve
gotten acdl that your homeisonfire’ And he turned around and left.”

T18. Bradley Schinker, the State's fire investigator expert, testified that when he came to the east Sde
of the living room, he noticed that the couch was amost burned out in the center and that "the fire started
inthisarea" Schinker dso indicated that he found no faulty wiring after inspecting thetrailer. He tetified
that smoking was ruled out and that he determined this was some type of intentiona act.

T9. Lee James, aclamsrepresentative for State Farm Insurance, testified that she interviewed Miller,
who admitted that he was a smoker but denied being on his couch smoking the day of thefire.

110. At the concluson of the State's case, Miller moved for a directed verdict claming that the State
had failed to prove beyond a reasonable doubt that he had committed arson. This motion was denied.
11.  Miller tedtified that he did not intentiondly sart the fire. He Stated that he might have accidentdly
darted thefire, but did not state how it may have accidentaly occurred.

12. Miller'ssgter, DarleneEllis, testified that she owned the couch prior to giving it to her brother. She
dated that her boys spilled gun cleaning solvent on the couch gpproximately three months prior toit being
given to Miller.

113.  Miller requested a peremptory ingruction which was denied by the trid court. Miller was found

guilty and sentenced to one year in the custody of the Mississppi Department of Correctionsfollowed by



ten years of post-release supervison for the purpose of insuring payment of restitution in the amount of
$51,255.91 to State Farm.
M14. Mille filed amotion for INOV, or in the dternative, amotion for anew trid, which was denied.
ISSUESAND ANALYSIS
l.

Whether the trial court erred in denying Miller's motion for directed verdict and in
denying Miller'srequest for a peremptory instruction.

715. Miller argues that the trid court erred in denying his motion for a directed verdict and erred in
denying his peremptory indruction. He suggedts that there was insufficient evidence to establish that he
intentiondly set fireto histraler. Miller rdliesonlsaacv. State, 645 So. 2d 903 (Miss. 1994) to support
hisargument. In Isaac, the court reversed and rendered holding the evidenceinsufficient to concludethat
| saac intentionally started afire at Shannon Jackson's gpartment in McComb, Mississippi. 1saac had lived
withJackson previoudy, but they were not living together on the day of thefire. |saac testified that hewent
to Jackson's gpartment between 1:00 and 1:30 am., knocked on the front door, but did not get an answer.
He indicated that he had acigarette in his right hand and lifted the mailbox up with hisleft hand and Sarted
cdling Jackson. Afterwards, Isaac lifted the towe hanging on the front door to look through the window.
Because the towel on the other side of the door prevented him from seeing inside, |saac then proceeded
to the back door where Jackson told him that the front door was on fire. He went into the gpartment and
put the fire out with the fire extinguisher, told Jackson not to cal the police, and left. 1saac dated that he
did not intentionaly start the fire a Jackson's gpartment. The supreme court noted thet "the State failed
to prove beyond areasonable doubt that 1saac ‘willfully and maicioudy’ started thefirein question.” Isaac

v. State, 645 So. 2d 903, 910 (Miss. 1994).



116. When faced with a chalenge to the sufficiency of the evidence, this Court views the denid of a
directed verdict and the denid of a peremptory ingtruction in the following manner:

Injudging the sufficiency of the evidence on amotion for adirected verdict or request for
peremptory ingtruction, thetria judgeis required to accept astrue dl of the evidence that
isfavorable to the State, including al reasonable inferences that may be drawn therefrom,
and to disregard evidence favorable to the defendant. Clemonsv. State, 460 So. 2d 835
(Miss. 1984); Forbes v. Sate, 437 So. 2d 59 (Miss. 1983); Bullock v. State, 391 So.
2d 601 (Miss. 1980). If, under this standard, sufficient evidence to support the jury's
verdict of guilty exists, the motion for a directed verdict and request for peremptory
ingtruction should be overruled.

Isaac v. Sate, 645 So. 2d 903, 907 (Miss. 1994).

17. Theevidenceconsgent withtheverdictisasfollows: (1) Miller wasthe sole occupant of thetrailer,
(2) atdephone cal was made from thetrailer gpproximately ten minutes before the fire was reported, (3)
Miller wasthelast person known to be at thetrailer, (4) acar was seen leaving the vicinity of Miller'strailer
shortly beforethefire, (5) the fire was started ddliberately, (6) Miller was a home between 2:38 p.m. and
2:40 p.m., (7) the fire was reported at gpproximately 2:49 p.m., and (8) a cdl was made from Miller's
traller a gpproximately 2:38 p.m.

118. The evidence inthiscase is purely circumgtantial. However, a verdict of guilty may properly be
based upon circumgantia evidence. Walton v. State, 642 So. 2d 930, 932 (Miss. 1994). When the
evidence is consdered and the evidence favorable to the State, including al reasonable inferences, is
accepted astrue, it isapparent that Miller was not entitled to adirected verdict or peremptory ingtruction.
119. Miller seemsto place great weight upon the Isaac case. However, inlsaac, the defense offered
aplausble and unrebutted suggestion of accident. That is not true in this case.

Whether the verdict was contrary to law and against the weight of the evidence.



920.  Miller arguesthat the verdict was contrary to law and againgt theweight of the evidence. Hedlams
that Gatlinv. State, 754 So. 2d 1157 (Miss. 1999) and Hollomanv. State, 151 Miss. 202, 117 So. 532
(1928) are cases which are comparable to his, where the court reversed the convictions for arson for
insufficient evidence for inferring thet the defendants started thefires. In Gatlin, awitness testified that he
took Gatlin to his girlfriend's house to retrieve hiswallet and other papers. The house was destroyed by
fire that same morning. The witness Sated that Gatlin did not take any accelerant into the house, nor did
they speed away or attempt to conced their movements upon leaving the house. Thefiremarshdll testified
that an acceerant was used to gtart the fire and that it was his opinion that the fire was not accidentally
garted. Upon review, the Mississppi Supreme Court stated:

In this case Gatlin was a the scene of the fire at a time where he could have sarted the

fire, but there was no admisson by him that he actudly did start the fire, such as with

Isaac. Gatlin's motive, if any, was amilar to that of Isaac's, domedtic troubles with his

girlfriend. Fire Marshdl Clark tedtified that an accelerant had been used to start the fire,

in such an amount that he fdt it was no accident, but there is no physicad evidence

connecting Gatlin with the fire. We find that there is no more evidence supporting this

convictionthan any of the others previoudly cited which this Court reversed and rendered.

The judgment of the Court of Appeds isreversed and rendered in favor of Larry Gatlin.
Gatlin v. State, 754 So. 2d 1157 (19) (Miss. 1999). Gatlin was reversed due to insufficient evidence
to support a conviction; Holloman was reversed for the same reason.
921.  InHolloman, the defendant was a tenant on the Shows farm. There was some trouble between
Shows and Holloman or Holloman's father. A witness tetified at triad that Holloman said that he was
""going to burn the house or barn of Mr. Showsin order to get even,’ that Shows had beat him out of his
crop, and that appdlant atempted to get him to aid him in the burning of the house or barn.” On the night

of the fire, Holloman's father's property, which was usudly kept in the barn, had been removed. Thefire

originated in the rear of the barn. There were tracks found in the rear of the barn that were made by a



person wearing a peculiar shoe, run over on the side, and a worn place in the center of the sole.
Bloodhounds followed this track for aout two miles, lost it, and picked it up again, then followed it into
the village of Ovette, whereit waslost. There wastestimony that the track found near the rear of the barn
compared favorably with the shoe track made by the shoes worn by Holloman when he was arrested.
Nevertheless, the supreme court noted there was a lack of substantial evidence sufficient to sustain a
conviction for arson.
722.  Inthismatter, this Court must review al evidence contained in therecord. Challengesto theweight
of the evidence are viewed as follows.

Procedurdly, such challenges contend that defendant's motion for new trid should have

been granted. Miss. Unif. Crim. R. of Cir. Ct. Prac. 5.16. Thedecision to grant anew trid

restsin the sound discretion of thetrid court, and the motion should not be granted except

to prevent "an unconscionable injustice.” "[We must] condder dl the evidence, not just

that supporting the case for the prosecution, in the light most consstent with the verdict,”

and then reverse only on the basis of abuse of discretion.

The prosecution isentitled to the benefit of dl favorableinferencesthat may reasonably be

drawn from the evidence. If the facts and inferences so consdered point in favor of the

defendant with sufficient force that reasonable men could not have found beyond a

reasonable doubt that the defendant was guilty, granting the motion is required.
Jonesv. Sate, 635 So. 2d 884, 887 (Miss. 1994) (citations omitted).
923.  This Court noted the evidence in support of the verdict in addressing issue |, and will not repest
it here. Miller denied ddiberately setting afire, but admitted that he might have Sarted afire accidentaly
asaresult of smoking. Under direct examination he testified to the following:

Q. What did you do after that?

A. | went back in the living room, grabbed my mail and started looking &t it.

Q. How long did that take?

A. Not even five minutes.



124.

Q. Were you smoking then?

A. | don't recal.

Q. Could you have been smoking?

A. Possbly.

Q. And then what happened? What did you do?

A. After | got through looking a my mail and everything, | wasSitting there on the couch
to seewhat, you know - - the day is till young so | decided to go up town. So | went up
town to my friend's garage.

Q. Did he (Mr. Schinker) ask you whether or not you smoked that day in the house?
A. No, hedidn'.

Q. Did he ask you if you smoked anywhere in the house, the living room?

A. He didn't redly specificdly ask me any questions. We was [Sc] just generd
conversation.

Q. Let meask thisquedtion: Mr. Miller, did you intentiondly start thisfire?

A. No, | didnt.

Q. Isit possblethat you started it?

A. Accidentaly maybe, but not intentionaly.

The State on cross-examination noted severd discrepanciesin Miller'stestimony. Representative

of them is the following testimony:

Q. Wdll, if you'reon your computer at 2:49 and he's (John Anderson) caling 911 at 2:49,
that means you're ingde while your placeison fire?

A. | waan't there.

Q. You just said you were there at 2:49.



A. | might have been there at 2:49, but my place wasn't on fire while | wasthere,
Q. Sotherecords are wrong?

A. | guessthey are.

Q. Weve heard or seen a written statement. Weve heard testimony from two other
witnesses, actudly three. 'Y ou denied that Brian Schinker ever asked you about smoking
cigarettes. This gentleman right here. So he'slying, right?
A. | never told him that | was not smoking in my house.
Q. Wdll, then, therefore, that means he's lying when he took the stand, right?
A. | guesshedid.
125.  Any conflictsin evidence are to be resolved by the jury. Groseclose v. State, 440 So. 2d 297,
301 (Miss. 1983).
Jurors are permitted, indeed have the duty, to resolve the conflicts in the testimony they
hear. They may believe or disbelieve, accept or reject the utterances of any witness. No
formula dictatesthe manner inwhich jurorsresolve conflicting testimony into finding of fact
aufficdent to support their verdict. That resolution results from the jurors hearing and
observing the witnesses as they testify, augumented [Sic] by the composite reasoning of
twelve individuas sworn to return atrue verdict. A reviewing court cannot and need not
determine with exactitude which witness or what testimony thejury believed or disbdlieved
inarriving at itsverdict. It isenough that the conflicting evidence presented afactua dispute
for jury resolution.
Id. at 300.
926. Inthiscasetherecord contains substantid evidence from which thejury could concludethat Miller
was guilty of arson. This Court affirms the ruling of the trid court.
927. However, this Court notes that in addition to serving one year in the custody of the Missssppi
Department of Corrections, the tria court sentenced Miller to aterm of ten years supervised probation.

Pursuant to Miss. Code Ann. Section 47-7-37 (Rev. 2000), aperiod of post-release supervision shal not



exceed fiveyears. Ellisv. State, 748 So. 2d 130 (112) (Miss. 1999). This Court therefore notesasplain
error that portion of the sentence which imposes a period of post-rel ease supervision of ten years.

128.  Wetherefore affirm the conviction, but reverse and remand for the limited purpose of correcting
that portion of the sentence which requires post-release supervison for aperiod in excess of five years.

129. THEJUDGMENT OF THEDESOTO COUNTY CIRCUIT COURT OF CONVICTION
OF ARSON IN THE FIRST DEGREE AND SENTENCE OF ONE YEAR IN THE CUSTODY
OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,AND TO PAY RESTITUTION
OF $51,255.91 IS AFFIRMED. THAT PORTION OF THE SENTENCE IMPOSING TEN
YEARS OF POST-RELEASE SUPERVISION IS REVERSED AND REMANDED FOR
CORRECTION OF SENTENCE CONSISTENT WITH THIS OPINION. COSTSOF THIS
APPEAL ARE ASSESSED AGAINST THE APPELLANT.

McMILLIN,C.J.,,SOUTHWICK,P.J.,,BRIDGES, THOMAS LEE,IRVING,MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.
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