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DICKINSON, JUSTICE, FOR THE COURT:

¶1. The Mississippi Department of Human Services in Hinds County (“DHS”) received

two reports involving a thirteen-year-old boy, E.K.  In the first, E.K. was accused of having

sexually molested a three-year-old girl, and in the second, E.K. alleged he was the victim of

statutory rape at the hands of L.S., the three-year-old girl’s mother.

¶2. During a shelter hearing regarding the allegations that E.K. had been abused by L.S.,

the judge ordered E.K. to submit to an interview with the Child Advocacy Center (“CAC”),

and the trial judge ordered L.S. to have no contact with E.K. or his mother, P.K. The
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guardian ad litem then asked P.K., “Do you understand that the purpose of the CAC

interview – they will interview him,” to which P.K. responded, “Yeah.”

¶3. On the day the CAC interview was scheduled, P.K. accompanied E.K. to the

interview.  P.K. and E.K. entered the CAC and completed the required paperwork.  Then,

P.K. and E.K. left the building and sat in P.K.’s car.  When Brandy Kelly, the DHS agent

assigned to the case, contacted P.K. on her cell phone to tell her the interview was about to

begin, P.K. replied that she and E.K. were “doing our rosary” and would return to the office

when they completed it.

¶4. Once P.K.and E.K. returned inside the CAC for the interview, P.K. began to say that

she did not want E.K. to have the interview.  P.K. also stated that E.K.’s father was on the

way, and continued to insist that E.K. not have the interview.  Kelly explained to P.K. that

if she did not allow E.K. to have the CAC interview, she would be in violation of a court

order.  P.K. then called her attorney, who informed Kelly that if Kelly did not have the court

order with her, E.K. would not participate in the interview.  Accordingly, P.K. and E.K. left

the CAC.

¶5. After these events were reported to the judge, he verbally ordered Kelly to remove

E.K. from his mother’s custody.  The sheriff’s department picked up E.K. from P.K., after

which Kelly learned that E.K. had been instructed by his mother not to talk to her.  Another

shelter hearing was held the following day, during which Kelly stated that CAC interviews

are:

where we are able to obtain the information – the time line in which the events

took place as far as sexual abuse or physical abuse, and it’s very mandatory for

us to obtain that interview.  That’s the child’s way of telling what happened.
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Kelly also stated that neither parents nor lawyers were allowed in the room during interviews

“because they can coach the child and ruin the whole interview, or the child could shut down

and not disclose anything.”

¶6. Kelly opined that damage had been done because P.K. and E.K. abruptly had left the

CAC before allowing E.K. to be interviewed.  In her opinion, “when [P.K.] took [E.K.] out

to the car, I feel as if she told him not to say anything.”  Kelly testified that, “This child has

been coached.”  Furthermore, Kelly added that E.K. “disclosed to neighborhood children that

[he] and his mother made up this story because he supposedly had touched a three-year-old

child and that if he sticks to the story, when the investigation is over, he’s supposed to get

paid for it.”  Kelly then requested that the court issue a no-contact order between P.K. and

E.K. through the remainder of the investigation, and leave E.K. in the custody of DHS.

¶7. After Kelly completed testifying, the trial judge addressed P.K., who was

unrepresented by counsel at the hearing, saying:

[P.K.], you have an opportunity to make a statement now if you want to do so,

and I want to caution you on how this works.  You have to be sworn in, and

once you get through making your statement, then you are subject to cross-

examination from the county prosecutor . . . and the guardian ad litem, who

represents E.K. in this case[.] . . .  Do you understand?

P.K. responded, “Yes, sir,” and explained the facts leading to the sexual-abuse charges.  She

did not, however, explain the events surrounding the CAC interview.

¶8. The guardian ad litem asked P.K. if she “allow[ed] this child to be interviewed at

CAC,” to which she responded, “I did not.”   P.K. then adamantly denied knowing the court

had ordered that E.K. have the interview at CAC.  The guardian ad litem asked, “Well, why

was there testimony presented today that you called some lawyer, and your lawyer mentioned
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that if the court order was not present at the CAC interview, that the child couldn’t have [the

interview]  – if you didn’t know there was an order?”   P.K. responded by saying, “Ms. Kelly

told Mr. McNeal [P.K.’s lawyer] that it was a court order and the court order was in her

mailbox, so them two had a conversation.  I did not know.”

¶9. The guardian ad litem then addressed P.K. and the court, saying:

I believe that you have clearly and purposely frustrated the attempts for this

child to be interviewed by CAC.  There’s a purpose for those interviews.

There’s a purpose for a child being interviewed alone without the parent being

there, so the child is not coached or coerced, so that the child can fully

disclose.  Number one, I believe that you clearly frustrated on purpose.

Number two, I clearly believe that you would bring up this whole story for

your own personal benefit.  What I’m asking this Court to do is lock you up

today, because you are clearly in contempt of this Court.  There’s no question

about it.  There’s no question about it, and I do believe that you are not going

to do anything but try to further frustrate this process.  My recommendation,

number one, is that you are locked up today.  Number two, I ask that when you
are released, that you have no contact whatsoever with this child.

(Emphasis added.)  The guardian ad litem further requested that E.K. remain in DHS’s

custody; that a no-contact order be issued between P.K. and E.K.; and that P.K. be made to

submit to “psychological counseling, psychological testing, psychological analysis,

examination, assessments, whatever.”  The guardian ad litem also stated, “I have a fear for

this child’s well-being.”

¶10. The prosecutor and the trial judge had a discussion as to whether the request by the

guardian ad litem was for civil or criminal contempt, and whether notice to P.K. was

required.  The trial judge concluded that “because youth court cases are in fact civil,” that

P.K. could be placed in custody, charged with contempt, and jailed for forty-eight hours.  A
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contempt-of-court order was entered April 4, 2008.  Further, legal and physical custody of

E.K. was placed with DHS.

¶11. P.K. filed an appeal with this Court, claiming she had been held in constructive

criminal contempt, and that because she had no notice of the proceedings, her constitutional

due process rights were violated.  She asks this Court to “set aside the complete [contempt]

order, including but not limited to [the trial judge’s] commands that E.K.’s mother ‘enter into

and complete [a] service agreement to include full psychological evaluation and drug testing

and parenting classes before [she is] allowed even visitation with [E.K.].’”

DISCUSSION

¶12. The parties dispute whether the contempt matter at issue is a civil contempt or a

constructive criminal contempt.  This Court has stated:

In classifying a finding of contempt as civil or criminal, this Court focuses on

the purpose for which the power was exercised. On appeal, the trial court's

classification is not conclusive. Thus, the determination should focus on the

character of the sanction itself and not the intent of the court imposing the

sanction. . . . Generally speaking, contempt matters are committed to the

substantial discretion of the trial court which, by institutional circumstance and

both temporal and visual proximity, is infinitely more competent to decide the

matter than the Supreme Court. . . .  If the primary purpose of the contempt

order is to enforce the rights of private party litigants or enforce compliance

with a court order, then the contempt is civil.

Cooper Tire & Rubber Co. v. McGill, 890 So. 2d 859, 867-868 (Miss. 2004) (quoting In re

Williamson, 838 So. 2d 226, 228 (Miss. 2002)) (internal citations omitted) (emphasis added).

¶13. The matter at issue was a civil contempt matter, the purpose of which was to ensure

that E.K. underwent the CAC interview without interference from his mother.  The order

states, “[P.K.], having admitted to interfering with the interview by the [CAC] and an
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investigation by [DHS] of these claims shall be held in civil contempt until the completion

of the scheduled interview by the [CAC] and until [DHS] can complete its investigation

further in these premises.”  We cannot say from the record before us that the purpose of the

contempt order was to punish P.K. for wrongdoing.

¶14. The dissent argues that the contempt order characterizes the mother’s actions as

“willfully, deliberately and contumaciously ignor[ing] the court,” as contemplated in In re

Smith, 926 So. 2d 878, 887-88 (Miss. 2006), and that the court punished P.K. for past

conduct.  The order, however, is plain on its face, and we cannot say the trial judge’s intent

in holding P.K. in contempt was not to further DHS’s investigation and enforce compliance

with the court’s order for E.K. to undergo the CAC interview.

¶15. In Cooper Tire, this Court further stated:

The contemnor may be jailed or fined for civil contempt; however, the

contemnor must be relieved of the penalty when he performs the required act.

Criminal contempt penalties, on the other hand, are designed to punish the

contemnor for disobedience of a court order; punishment is for past offenses

and does not terminate upon compliance with the court order.

Cooper Tire & Rubber Co. v. McGill, 890 So. 2d 859, 868 (Miss. 2004) (quoting In re

Williamson, 838 So. 2d 226, 228 (Miss. 2002)) (internal citations omitted).  Here, the trial

court orally ordered P.K. to spend forty-eight hours in jail and further stated in the written

order that, “In the event that the interview by the [CAC] cannot be reschedueld and/or the

investigation cannot be completed within a period of forty-eight hours, [P.K.] shall be

released but ordered not to further interfere with the ongoing investigation or face further

sanctions before this Court.”  Prior to the order, Kelly testified that E.K. had another CAC

interview scheduled “within a couple of days.”
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¶16. Although the trial court orally ordered P.K. to spend forty-eight hours in jail, the

contempt order required that P.K. be held “until the completion of the scheduled interview

by the [CAC] and until [DHS] can complete its investigation further in these premises.”  The

written order further stated that P.K. could be released if the interview could not be

completed within a forty-eight-hour period, but that she would be “ordered not to further

interfere with the ongoing investigation or face further sanctions.”  With these facts in mind,

we cannot say that the purpose of P.K.’s incarceration was not to ensure the CAC interview

was completed, nor can we say that the forty-eight-hour time period was based on anything

other than Kelly’s testimony that an interview would be scheduled “within a couple of days.”

¶17. Having determined that the contempt at issue is civil in nature, we now must look to

the standard of review.  This Court has stated:

When dealing with contempt matters, we must first determine whether the

alleged contempt is either civil or criminal in nature. If the contempt is civil,

the proper standard utilized for review is the manifest error rule. If the

contempt is criminal, then we will proceed ab initio and will determine on the

record whether the person in contempt is guilty of contempt beyond a

reasonable doubt. 

Cooper Tire & Rubber Co. v. McGill, 890 So. 2d 859, 868 (Miss. 2004) (internal citations

omitted).  Therefore, because this is a civil contempt matter,  the standard of review is

manifest error.

¶18. P.K. cites authority which addresses notice requirements for criminal contempt.  As

discussed above, this is a civil contempt matter and this Court has stated, “One may be jailed

or fined for civil contempt.” Purvis v. Purvis, 657 So. 2d 794, 796 (Miss. 1994).



8

¶19. P.K. cites In re Holmes, 355 So. 2d 677 (Miss. 1978), in which a mother was found

to be in contempt of court for appearing at youth court without her son although previously

ordered to arrive with him.  The mother was ordered to be incarcerated in the county jail

“until said child is brought before this Court, or until the further Orders of this Court.”  Id.

at 678.  Clearly, this was a civil contempt order, the purpose of which was to have the

woman’s juvenile son appear in court.  However, the Holmes court incorrectly analyzed the

matter as a constructive criminal contempt case, and therefore the propositions for which it

is cited are inapposite.

¶20. At oral argument, P.K.’s counsel stated that, because DHS had custody of E.K., there

was no need to jail P.K.  to ensure the CAC interview was conducted and, therefore, the

contempt order was punitive in nature.  The record provides no insight, however, as to P.K.’s

ability – or lack thereof – to contact E.K. while he was in the custody of DHS.  Stated

another way, we cannot assume that placing E.K. in DHS’s custody assured no contact.

¶21. P.K. further argues that Judge Skinner “should have allowed another judge to preside

over the constructive criminal contempt matter,” and cites Purvis, 657 So. 2d at 798, for the

proposition that a judge needs to recuse himself when “common sense leads to the conclusion

that it was unlikely that the [judge] maintained the detachment necessary for making an

unbiased and fair decision.”  Again, the Purvis matter was a criminal contempt matter and

is inapposite here.  Furthermore, a quick review of the facts in Purvis demonstrates that the

case before us today is easily distinguishable.  The relevant facts in Purvis are as follows:

Sammy Purvis filed a pro se motion seeking recusal of the chancellor. When

Purvis failed to bring the motion on for hearing, the court did so on its own

motion. At the hearing on Sammy Purvis' motion to recuse, wherein Purvis
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represented himself, Chancellor Clapp read each paragraph of the motion.

Paragraph six in the motion for recusal stated that the chancellor did not have
the “mental capacity to know right from wrong and [was] in dire need of
psychiatric help.” Paragraph seven complained that the court “has
demonstrated that it does not know how to interpret the law or follow it. . . .
” Paragraph nine concluded that “because the chancellor has no experience
in chancery law that [sic] the court system has virtually broke down with the
back log of cases,” and Purvis requested “that one of the Special Masters be
brought in to try to restore some resemblance of justice.” Upon reading the

motion, the chancellor asked if Purvis had anything to add regarding each

allegation. Purvis expanded on his allegations and made the remark that he

had “suspicions as to what's going on” because his wife had said “she could
get anything she wanted from Roger [Chancellor Clapp].” Purvis also
included remarks about having provided the Attorney General's office with
information which allegedly prompted an investigation of Chancellor Clapp,
and having filed two complaints regarding Chancellor Clapp with the Judicial
Performance Commission which would in turn require his recusal from Purvis'

divorce proceeding. Finally, Purvis questioned Clapp's ability to preside over

domestic matters and expressed his desire for a “veteran judge.”  Purvis

concluded by stating, “I don't think nobody other than Jesus Christ could

possibly be fair after the things we have just went over. I don't believe there's

a human being that could possibly-which I'm sure this probably insulted you

to some extent to be read in front of these people that you weren't with.”

Purvis, 657 So. 2d at 795-796 (emphasis added).  Nothing in the record of the present matter

leads to the conclusion that it was unlikely that the Judge Skinner “maintained the

detachment necessary for making an unbiased and fair decision.”

¶22. Finally, P.K. requests we set aside the complete contempt order – including Judge

Skinner’s command that she “enter into and complete [a] service agreement to include full

psychological evaluation and drug testing and parenting classes before [she is] allowed even

visitation with [E.K.].”  A review of the record reveals that this command is not included in

the contempt order, nor is it directly ordered in the judge’s oral statements from the bench.

The trial judge conditioned such requirements on law enforcement officers making a

determination as to whether or not P.K. had perpetrated a fraud against the court by filing a
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false claim. From the record before this Court, it appears that P.K. is not presently required

to undergo such evaluation, as there is no order or finding in the current record that P.K. had,

in fact, perpetrated a fraud on the court.  Therefore, the command that P.K. enter a service

agreement and obtain psychological and other evaluations is not presently a pending issue.

¶23. The dissent addresses two issues raised by neither party: jurisdiction and Fifth

Amendment implications.  The dissent is correct that jurisdiction is granted to the youth court

by Mississippi Code Section 43-21-151 and includes “all proceedings concerning . . . an

abused child.”  Miss. Code. Ann. § 43-21-151(1) (Rev. 2009).  An “abused child” is defined

in the Act as:

a child whose parent, guardian or custodian or any person responsible for his

care or support, whether legally obligated to do so or not, has caused or

allowed to be caused upon said child sexual abuse, sexual exploitation,

emotional abuse, mental injury, nonaccidental physical injury or other

maltreatment. Provided, however, that physical discipline, including spanking,

performed on a child by a parent, guardian or custodian in a reasonable manner

shall not be deemed abuse under this section.

Miss. Code Ann. § 43-21-105(m) (Rev. 2009).   The abuse alleged by E.K. was at the hands

of a neighbor, not his parent.  However, a factual determination would need to be made as

to whether the alleged perpetrator was temporarily “responsible for his care or support,

whether legally obligated to do so or not” at the time of the alleged abuse, or whether P.K.

“allowed [the abuse] to be caused” by this neighbor.  There is no indication in the record as

to whether some or all of the abuse occurred at a time when the mother had requested the

neighbor to watch or care for E.K. or whether P.K. allowed the abuse to occur, and a factual

determination must be made on these issues.  Because the issue was not raised by the parties

or the trial court, this Court is not in a position to make such a factual determination.
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¶24. Similarly, the Fifth Amendment concerns voiced by the dissent were not raised by

either party.  Furthermore, the record clearly establishes that the CAC interview at issue in

the present matter dealt with the allegations that E.K. was a victim of abuse.  The interview

was not an interrogation to determine whether E.K., himself, was a perpetrator.  The dissent’s

conclusion that “this interview was nothing more than a subterfuge that sought to acquire a

confession or other incriminating statements from the child that he had abused another child”

is clearly unfounded in the record.

CONCLUSION

¶25. We find that the matter before this Court is a civil contempt action, and we further

find no manifest error.  In addition, there is no evidence in the record leading to the

conclusion that Judge Skinner abused his discretion in failing to recuse himself.  Therefore,

the trial court is affirmed.

¶26. AFFIRMED.

WALLER, C.J., CARLSON, P.J., RANDOLPH AND LAMAR, JJ., CONCUR.

PIERCE J., CONCURS IN PART.  KITCHENS, J., DISSENTS WITH SEPARATE

WRITTEN OPINION JOINED BY GRAVES, P.J., AND CHANDLER, J.; PIERCE,

J., JOINS IN PART.

KITCHENS, JUSTICE, DISSENTING:

¶27. Because the youth court did not have jurisdiction to investigate claims that E.K. was

sexually abused, the order compelling the CAC interview was void ab initio, and the mother

could not be held in contempt for failure to comply.  Yet, even if jurisdiction were proper,

because the mother’s release was not contingent upon her son’s completion of the interview,

or upon the completion of DHS’s investigation, incarcerating the mother for forty-eight hours



12

was clearly a penalty for criminal contempt.  Most importantly, however, I find the

circumstances surrounding her incarceration troublesome in light of the grave constitutional

implications associated with the youth court’s attempt to force interrogation of a criminal

suspect.  For these reasons, I must respectfully dissent.

Jurisdiction

¶28. Generally, an alleged contemnor may not defend against failure to comply with a

court order by arguing that the order was improper; however, it is a long-recognized defense

that the order was void, for example, when the issuing court lacked jurisdiction over the

subject matter.  Billy G. Bridges and James W. Sheldon, Griffith’s Mississippi Chancery

Practice, § 668 (2000 ed.) (citing Tinnon v. Martin, 716 So. 2d 604 (Miss. 1998);

Sinquefield v. Valentine, 160 Miss. 61, 133 So. 210 (1931); McHenry v. State, 91 Miss. 562,

44 So. 831 (1907)).

¶29. Mississippi Code Section 43-21-151 grants jurisdiction to the youth court over certain

matters, including “all proceedings concerning . . . an abused child.”  Miss. Code. Ann. § 43-

21-151(1) (Rev. 2009).  The Youth Court Act defines “abused child” as follows:

“Abused child” means a child whose parent, guardian or custodian or any

person responsible for his care or support, whether legally obligated to do so

or not, has caused or allowed to be caused upon said child sexual abuse, sexual

exploitation, emotional abuse, mental injury, nonaccidental physical injury or

other maltreatment. Provided, however, that physical discipline, including

spanking, performed on a child by a parent, guardian or custodian in a

reasonable manner shall not be deemed abuse under this section.

Miss. Code Ann. § 43-21-105(m) (Rev. 2009).  The intake order recites that E.K. was under

the jurisdiction of the youth court because it was alleged that he was a sexually abused child

as defined under the above-quoted code section.  However, this definition only contemplates
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abuse at the hands of a “parent, guardian or custodian or any person responsible for [the

child’s] care or support.”  Miss. Code Ann. § 43-21-105(m).  The basis for the referral to

youth court cited in the intake order was that E.K. “wrote a letter stating he was sorry for

having sex with a 35-year-old woman.  The perp’s name is [A.B.].”  It is clear from the

record that A.B. was a neighbor, and not a person responsible for the child’s care.  As such,

this was purely a criminal matter, and the youth court did not have jurisdiction over a case

involving allegations of sexual abuse alleged to have occurred outside the child’s home at

the hands of an adult with no responsibility for the child’s care or support.1

¶30. There can be no argument that jurisdiction is an issue that can, and should, be

addressed by this Court even if no party has raised the issue.  See, e.g., Miss. Mun. Liab.

Plan v. Jordan, 863 So. 2d 934, 940-41 (Miss. 2003) (citing Sanford v. Bd. of Supervisors,

Covington County, 421 So. 2d 488, 490 (Miss. 1982); Home Ins. Co. v. Watts, 229 Miss.

735, 753, 93 So. 2d 848, 850 (1957); McCaskill v. Little, 214 Miss. 331, 335, 58 So. 2d 801,

802 (1952)).  The majority deems this to be a factual issue that cannot be decided on appeal,

yet admits that “there is no indication in the record” of any facts that might give the youth

court jurisdiction.  With a jurisdictional basis glaringly absent from the record, this Court has

the duty to resolve this basic, threshold question.    

¶31. With no constitutional or statutory grant of jurisdiction, the youth court possessed no

authority to order E.K. to submit to a CAC interview.  Therefore, the order was void, and the
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mother could not be held in contempt for failing to comply.  Tinnon, 716 So. 2d at 610

(“[W]here an order is void the violation of such an order is excusable.”).

Contempt

¶32. Assuming arguendo that the youth court did have jurisdiction, I would still dissent

because this is clearly a case of constructive criminal contempt.

¶33. “In civil contempt cases, the contemnor can discharge the contempt by paying the

costs and expenses and doing what he had previously refused to do.  In other words, he

carries the keys of his prison in his own pocket.”  Common Cause of Miss. v. Smith, 548 So.

2d 412, 415 (Miss. 1989).  By contrast, an order of contempt is criminal in nature “where the

sentence of imprisonment is ‘for a definite period, the defendant is furnished no key, and he

cannot shorten the term by promising not to repeat the offense.’” Id. at 416 (quoting Hicks

ex rel. Feiock v. Feiock, 485 U.S. 624, 633, 108 S. Ct. 1423, 99 L. Ed. 2d 721 (1988)).

Criminal contempt “is proper only when the contemnor has wilfully, deliberately and

contumaciously ignored the court, or the court’s directive.”  In re Smith, 926 So. 2d 878,

887-88 (Miss. 2006) (citing  Premeaux v. Smith, 569 So. 2d 681, 684 (Miss. 1990)).

¶34. The contempt order says that the mother “admitted to interfering with the interview

by the [CAC] and an investigation by [DHS],” that is, she “willfully, deliberately and

contumaciously ignored the court.”  In re Smith, 926 So. 2d at 887-88.  By the order’s own

words, it is clear that she was being punished for past conduct, punishable, if at all, as

criminal contempt of court.  

¶35. Yet, the majority concludes that this was a case of civil contempt because the purpose

of the mother’s incarceration was “to further DHS’s investigation and enforce compliance
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with the court’s order for the son to undergo the CAC interview.”  Maj. Op. at ¶ 14.  Given

that the confinement was for a definite period of time, forty-eight hours, the intent could only

have been to punish the mother for refusing to have her son submit to the interview.  The

majority also concludes that “we cannot assume that placing the son in DHS’s custody would

assure no contact.”  Maj. Op. at ¶ 20.  Had the trial judge truly believed that removing

custody from the mother was not sufficient to ensure that she would not interfere, then he

would have placed the mother in custody until the investigation was complete, not for a finite

period of time.  That was not the case.  The mother did not possess “the keys” to her cell.

Common Cause, 548 So. 2d at 415.  Instead, she was forced to remain in jail until her

sentence had been fully served.  

¶36. The majority also assumes that the forty-eight-hour time limit on her incarceration was

based on the social worker’s testimony that the interview would occur within the next two

days.  Maj. Op. at ¶ 16.  Yet, according to the youth court prosecutor’s brief, the reason for

the forty-eight-hour time limit was to avoid the need for an initial appearance as required

under Uniform Circuit and County Court Rule 6.03.  Again, the time limitation on the

mother’s incarceration was not in any way related to enforcing compliance with a court

order; the confinement was plainly punishment.  

¶37. As punishment for conduct committed outside the courtroom, this was a case of

constructive criminal contempt, and the mother was entitled to procedural due process

safeguards.  In re Smith, 926 So. 2d at 888 (quoting In re Williamson, 838 So. 2d 226 (Miss.

2002)).  Because she was not afforded notice of the proceedings or of the charges against her,

the youth court deprived the mother of liberty without due process of law, in violation of both



16

the Fourteenth Amendment to the United States Constitution and Article 3, Section 14, of the

Mississippi Constitution.

Fifth Amendment Implications

¶38. Finally, I must note that I am deeply disturbed by the entire process, and what appears

to be a flagrant disregard for fundamental constitutional rights of the accused child.  It is

basic to our system of justice that no one shall be “compelled in any criminal case to be a

witness against himself,” and that “the Fifth Amendment privilege is available outside of

criminal court proceedings and serves to protect persons in all settings in which their freedom

of action is curtailed in any significant way from being compelled to incriminate

themselves.” Miranda v. Arizona, 384 U.S. 436, 467, 86 S. Ct. 1602, 16 L. Ed. 2d 694

(1966).  See also Miss. Const. art. 3 § 26 (“the accused . . . shall not be compelled to give

evidence against himself”).  As a suspect in a criminal investigation of E.K. himself, that

was so factually intertwined with his own alleged victimization, the court-ordered

“interview” plainly implicated E.K.’s Fifth Amendment right against self-incrimination.  

¶39. Although this issue was not raised by the parties, it was discussed at length during oral

arguments before this Court.  The prosecutor for the youth court was adamant that the

purpose of the interview was to investigate the allegations that E.K. had been sexually

abused, and that the interviewer would not question E.K. about the charges against him.

However, it appears that this interview was nothing more than a subterfuge that sought to

acquire a confession or other incriminating statements from the child that he had abused

another child.  
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¶40. It is apparent from the transcript that one of the investigating authorities believed E.K.

had been abused.  However, the judge, the prosecutor, the social worker, and the guardian

ad litem all expressed their belief that the mother had encouraged her son to fabricate the

abuse allegations in an attempt to deflect the charges against him.  Most telling are the

comments made by the guardian ad litem, a person charged with protecting E.K.’s interests,

but who proved to be far from an advocate for the child:

I find it quite ironic, ma’am, that at 11:23 or 11:24, whatever the time was,

there was a call made to DHS saying that your child was an alleged

perpetrator, and then seven or eight minutes later there’s a call to DHS saying

that your child is an alleged victim.  I find that quite ironic, don’t you?

. . . .

I clearly believe that you would bring up this whole story for your own

personal benefit. . . . I’m tired of coming here everyday, six and seven

hearings, for sexual abuse.  There’s no excuse for that, and to have a mother

here frustrating this process and pimping this Court.  I’m not going to stand for

that.  

¶41. It is also unrealistic to maintain that an interview would not have dealt with both sets

of allegations.  The two charges are so closely related, temporally and factually, that they

would necessarily overlap.  Indeed, the mother testified that when she took E.K. to be

interviewed, she overheard two social workers and a law enforcement official talking to the

therapist who was to conduct the interview.  The mother testified that “they were telling the

therapist . . . that E.K. was lying, that E.K. had made up the story.”

¶42. And, despite assertions to the contrary at oral argument, the prosecutor’s brief

suggests rather strongly that the interview would go beyond the scope of E.K.’s abuse.  The

brief repeatedly references the rights of “Baby Jane Doe,” the child that E.K. was alleged to



To support the argument that DHS had some duty to interview the child’s abuser,2

the appellee cites Mississippi Department of Human Services v. S.W., 974 So. 2d 253
(Miss. App. 2007).  In S.W., a child sued DHS after he was allegedly abused sexually by
employees of the child care facilities in which he was placed.  That case is easily
distinguishable as it involved a child in DHS custody suffering abuse at the hands of his
caretakers.  In the present case, neither E.K. nor “Baby Jane Doe” was in DHS custody,
and neither allegation of abuse was directed at a parent, guardian, or caretaker.
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have abused, and states “Baby Jane Doe also has a due process right that DHS follows in its

policies and practices, which includes interviewing her alleged perpetrator.”   2

¶43. Under the circumstances of this case, I cannot ignore the inherent Fifth Amendment

implications associated with compelling E.K., a criminal suspect, to submit to a court-ordered

interview, without his mother’s consent and without the benefit of counsel. 

GRAVES, P.J. AND CHANDLER, J., JOIN THIS OPINION.  PIERCE, J.,

JOINS THIS OPINION IN PART.


	Page 1
	COURTHEADER
	DISPCASENUM
	VSTYLE1
	VSTYLE2
	TCDATE
	TCJUDGE
	TCOURT
	APLNT
	APLE
	NATURE
	DISP
	CONSOL
	PANEL

	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	DISPTEXT
	APPENDIX

	Page 12
	Page 13
	SDU_34

	Page 14
	Page 15
	Page 16
	Page 17
	Page 18

